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LEGAL PROTECTION AND EMPOWERMENT
OF VULNERABLE ADULTS IN SERBIA!

Abstract: Having in mind demographic trends and especially growing num-
ber of the population in the old age, it is very important that family law deals with
the needs of the vulnerable adults. In 2021 in Serbia the percentage of the popu-
lation aged 65 and older is 21.3%. The number of users in Centres for social work
that are deprived of ‘transactional’ (‘contractual’) capacity is growing (in 2017
13.075 persons are deprived of the ‘transactional’ (‘contractual’) capacity.

Having in mind UN Convention on the Rights of Persons with Disabilities
(Serbia has ratified the Convention in 2009) in this paper authors analyse legal
changes in the procedural law which aim is protection and empowerment of vul-
nerable adults in Serbian law. One solution is limitation of the deprivation of
‘transactional’ (‘contractual’) capacity in a way that the decision is to be to re-
examine in the period of maximum three years (Law on Non-Contentious Proce-
edings amendments 2014). Other solution is the obligation of the court to define
legal operations which the person deprived of the capacity can undertake by
himself/herself and especially if this person can exercise his/her elective right
(Law on Non-Contentious Proceedings amendments 2022).

! Pan je HacTao Kao pe3ynTat paja Ha HayIHO-HCTPAXKHUBAIKOM IIPOjeKTy ,,[IpaBHa Tpaan-
[[{ja ¥ HOBH MIPAaBHU M3a30BU" uMju je Hocuial [IpaBuu dakynrer y HoBom Cany.
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The authors analyse proposed legal changes in the family law which aim is
to empower vulnerable adults. The recent Draft Law on Amendments to Family
Act empowers vulnerable adults in the several ways. It is proposed to abandon
the existing institution of “deprivation of legal capacity” and to keep only the
institution of the “limitation of legal capacity®. It is proposed that court in the
decision on limitation of ‘transactional’ (‘contractual’) capacity should determine
the legal operations that a person partially deprived of capacity may not under-
take independently. The Draft Law on Amendments to Family Act adds the legal
acts to legal operations which the person deprived of capacity may undertake. This
solution empowers vulnerable adults giving them wider circle of independent rights.

1t is proposed that the guardianship authority is obliged to protect the dignity
and well-being of the ward; try to limit the rights of the ward as little as possible;
encourage the ward’s independent decision-making, provide him/her support in
decision-making, as well as the participation in community life; take into account
all the specifics of the ward’s personality and accept his decisions, opinions, wis-
hes, and attitudes, unless it is in conflict with the welfare of the ward. In addition,
it is proposed to stipulate the guardian’s obligation to make sure that the adult
ward receives all the information on issues that concern him/her in a timely man-
ner and to take into account in the utmost extent possible the ward’s decisions,
opinion, wishes and attitudes when performing the guardian’s duties.

Keywords: vulnerable adults, protection, empowerment, deprivation, limi-
tation, ‘transactional’ (‘contractual’) capacity.

1. INTRODUCTION

In 2021 in Serbia number of the total population is 6.797.105, population 65
and over is 1.447.834, so the percentage of the population aged 65 and older is 21.3%.2
Data from the Republic Institute for Social Protection shows that the number of
users in Centres for social work that are deprived of ‘transactional’ (‘contractual’)
capacity? is growing — 12.732 in 2015, 13.030 in 2016 and 13.075 in 2017.4

On 31/12/2020, under guardianship are 13.436 adult beneficiaries. In the past
three years, the total number of adult beneficiaries under permanent guardianship
has been continuously growing, and in 2020 it is 2.1% higher than in 2019. Of the

2 https://data.stat.gov.rs/Home/Result/18010403?languageCode=sr-Latn

3 Serbian term ’poslovna sposobnost” is translated for the purpose of this article as "transac-
tional’ (‘contractual’) capacity.

In English language there is no adequate term that clearly distinguishes terms ’poslovna
sposobnost” and *pravna sposobnost’.

4 Report on the work of for 2017, Republic Institute for Social Protection, Belgrade, Decem-
ber 2018, http://www.zavodsz.gov.rs/media/1423/izvestaj-o-radu-csr-2017rzsz.pdf
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total number of adult beneficiaries under guardianship in 2020, 55% are male.
When it comes to the age of the users, 70% belong to the elderly category and this
distribution has been present in the previous three years.?

In the course of 2020, 5.203 decisions were made on the application of me-
asures of temporary guardianship over person adult beneficiaries. Of the total
number of temporary guardians of adult beneficiaries, in 75.3% of cases the gu-
ardian is a natural person, while direct guardianship appears in 20.3% of cases.®

It is very worrying that full deprivation of legal capacity still dominates, that
31% of persons are under the direct guardianship of Centre for social work, and
that 43% of persons deprived of legal capacity live in institutions. Also, the de-
privation of legal capacity has a very negative effect on women with disabilities,
especially those who are in residential institutions, in terms of sexual and repro-
ductive rights, bearing in mind that that they do not decide independently about
the use of contraception, the birth of children and/or termination of pregnancy,
since it is decided by their guardians.’

In Serbian legislation main legal sources that regulate deprivation of legal
capacity are: Family Act and Law on Non-Contentious Proceedings.?

Serbia has ratified both the UN Convention on the Rights of Persons with
Disabilities (CRPD) and its Optional Protocol.” Concluding observations on the
initial report of Serbia (2016) given by the UN Committee on the Rights of Per-
sons with Disabilities'® as supervisory international authority for monitoring the
implementation of the Convention is important document which is and would be
considered in changes in domestic concept of legal capacity of the vulnerable
adults.

3 Report on the work of Centre for Social Work for 2017, Republic Institute for Social Pro-
tection, Belgrade, December 2018, http://www.zavodsz.gov.rs/media/1423/izvestaj-o-radu-csr-
2017rzsz.pdf

The report on the work of Centre for Social Work is one of the reports on the work of social
welfare institutions prepared by the Republic Institute for Social Welfare. The report was compi-
led on the basis of individual statistical reports on the work of 170 departments. The data presen-
ted by the Centre for Social Work should be taken as an illustration of the state of the system, given
that the area of data collection is not sufficiently regulated and that there is no unified information
system for records and data entry of social welfare institutions, with defined responsibilities of
each instance in the process.

6 Tbid.

7 Strategy for improving the position of persons with disabilities in the Republic of Serbia for the
period from 2020 to 2024, Official Journal of Republic of Serbia, No 44 of March 27, 2020, p. 32.

8 Family Act, Official Journal of Republic of Serbia, No 18/2005, 72/2011 — other law and
6/2015), hereinafter FA, Law on Non-Contentious Proceedings, Official Journal of the Republic
of Serbia No. 25/82 with amendments.

® The UN Convention on the Rights of Persons with Disabilities (CRPD) and its Optional
Protocol, Official Journal of Republic of Serbia —International traties, No.42/2009.

10 CRPD Committee, Concluding Observations on the Initial Report of Serbia, (UN Doc
CRPD/C/SRB/CO/1, 23 May 2016).
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2. DEPRIVATION OF "TRANSACTIONAL (‘CONTRACTUAL")
CAPACITY

In current Serbian Family law there are two types of the deprivation of
‘transactional’ (‘contractual’) capacity: full and partial.

The full deprivation is the measure in the situation if due to illness or impe-
diments in psychophysical development, a person of age is not able to reason
normally and is thus unable to take care of himself/herself and to protect his/her
rights or interests (Article 146/1 Family Act).

The partial deprivation is the measure in the situation if due to illness or
impediments in psychophysical development, a person of age directly endangers
his/her own rights and interests or the rights and interests of other persons by his/
her actions (Article 147/1 FA).

The limited ‘transactional’ (‘contractual’) capacity can be restored and re-
versed from full capacity to partial and vice versa. When the reasons for which
the person has had his ‘transactional’ (‘contractual’) capacity removed cease to
exist, the court shall, ex officio and upon the motion of the guardianship authority
and spouse, child or parent render a ruling on the restoration of his/her capacity
(Article 42b/1 Law on Non-Contentious Proceedings). If after rendering a ruling
on full deprivation of ‘transactional’ (‘contractual’) capacity of a person it is esta-
blished that his mental state has improved to such a degree that partial deprivation
of capacity is sufficient, the court shall amend its previous ruling and order partial
deprivation of capacity (Article 42a/1 Law on Non-Contentious Proceedings).

The ‘transactional’ (‘contractual’) capacity of the person who is fully depri-
ved of capacity is equal to the capacity of a young minor (Article 146/1 FA). That
means this person may undertake legal operations whereby he/she acquires ex-
clusively rights, legal operations whereby he/she does not acquire either rights or
obligations and legal operations of small significance (Article 64/1 FA).

The ‘transactional’ (‘contractual’) capacity of the person who is partially
deprived of capacity is equal to the capacity of a senior minor (Article 146/2 FA).
That means this person may undertake, in addition to legal operations whereby
he/she acquires exclusively rights, legal operations whereby he/she does not ac-
quire either rights or obligations and legal operations of small significance, all
other legal operations with the prior or subsequent consent of his/her guardian,
or the consent of the guardianship authority for the disposition of immovable pro-
perty and movable property of considerable value (Article 64/2 FA).

According to Family Act a child who has reached the age of fifteen may un-
dertake legal operations whereby he/she manages and disposes of his/her income
or property acquired through his/her own work (Article 64/3 FA). If the person
who is partially deprived of ‘transactional’ (‘contractual’) capacity works, the
question is if this provision might apply to his/her legal operations. The court can
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and should (to have tailored-made decision) make a decision on partial deprivation
of capacity which determines the legal operations that a person partially deprived
of capacity may/may not undertake independently. So, if the person who is parti-
ally deprived of capacity works, the court should specify that he/she may under-
take legal operations whereby he/she manages and disposes of his/her income or
property acquired through his/her own work. The reason why is a person deprived
of capacity is important factor for issuing such decision or not. For instance, the
reason might be prodigality, or addiction, in these cases it probably would not be
appropriate to give the adult ward possibility to undertake legal operations whe-
reby he/she manages and disposes of his/her income or property acquired through
his/her own work independently.

According to Family Act provisions, a person deprived of ‘transactional’
(‘contractual’) capacity is not able to conclude a marriage as inability to reason is
one of the marriage impediments.

“Marriage may not be concluded by a person unable to reason” (Article 18 FA).

This provision is not questionable if person is fully deprived of ‘transactio-
nal’ (‘contractual’) capacity. It seems important to have in mind the provision
which authorizes a court to permit a minor who has reached sixteen years of age,
and who has reached the physical and mental maturity necessary to perform the
rights and duties of marriage, to conclude a marriage for justified reasons (Artic-
le 23/2 FA). The capacity of the person who is partially deprived of ‘transactional’
(‘contractual’) capacity is equal to the capacity of a senior minor (child of fourteen
years of age). So, the question is: is it possible for a court in a decision on partial
deprivation of ‘transactional’ (‘contractual’) capacity to permit this person to con-
clude a marriage? In our opinion, decision on partial deprivation of capacity sho-
uld not include marriage conclusion, as this is an act which should be expressly
regulated by the Family Act because of its great importance.!! Comparatively
speaking, in Croatia, for instance, the person who is deprived of capacity has a
capacity to conclude marriage, or to file for a divorce, but not independently (ac-
cording to Family Act 2015 with amendments Article 234/5). As divorce is con-
cerned, in Serbian law, the person who is deprived of ‘transactional’ (‘contractual’)
capacity cannot file for divorce by himself/herself, as this person does not have
procedural capacity for doing so. The guardian of a spouse without capacity may
initiate action for divorce, but only with prior consent of the guardianship authority
(Article 220/4 FA).

Concerning the consent to a medical intervention of a person who is deprived
of legal capacity according to the Article 19/2 of the Law on the Patient’s Rights,

' In the paragraph 21 of the Concluding observations on the initial report of Serbia (2016)
given by the UN Committee on the Rights of Persons with Disabilities is stated: “The Committee
is especially concerned by the denial of the rights to marry and to vote.”
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a physician or other healthcare professional is obliged to enable patient who is
deprived of legal capacity to be involved in decision- making on giving consent
to the proposed medical treatment due to her/his maturity and mental capacity.'?
In the Article 19/4 is stipulated that if the 15 year old child refuse medical treat-
ment, physician or other healthcare professional is obliged to ask the consent from
the child’s legal representative. This solution is not stipulated for the the adult
patient partially deprived of legal capacity. The question is if the patient partially
deprived of legal capacity could enjoy negative autonomy or not (analogous to the
right of the child who has reached the age of 15). Having in mind main principle
of the CRPD (Article 12) on the importance of having in mind the will and pre-
ferences of the vulnerable adult, principle which prevails the principle of the best
interest (see more in the further text of this article), the legal postition of the child
who has reached the age of 15 and the adult person who is deprived of the legal
capacity should not be equal.

Concerning a personal name, the child at the age of fifteen if he/she is able
to reason has a right to change it. A child who has reached the age of ten and who
is able to reason has the right to give consent to the change of his/her personal
name (Article 346 FA). Having in mind that the ‘transactional’ (‘contractual’)
capacity of the person partially deprived of capacity is the same as capacity of the
senior minor (child over 14 years of age), the question is: If the person partially
deprived of the capacity may change a personal name, similarly to the child at the
age of fifteen? It should be noticed that the legal norm on the ‘transactional’ (‘con-
tractual’) capacity of the person partially deprived of the capacity stipulates the
possibility to take legal operations, which include contracts in the first place, and
not other legal acts. Changing the personal name could be qualified as a legal act.
So, the conclusion could be that he/she cannot change the personal name ex lege.
Another question is: is it possible for a court in a decision on partial deprivation
of ‘transactional’ (‘contractual’) capacity to permit this person to change his/her
personal name and/or to give consent to the change of his/her personal name? In
our opinion, decision on partial deprivation of ‘transactional’ (‘contractual’) ca-
pacity should include rights on personal name, as these rights are of personal
nature and might be of a great importance for the person in question.

The person who is 15 years of age and who is able to reason can make a
will.3 Once again, having in mind that the ‘transactional’ (‘contractual’) capacity
of the person partially deprived of capacity is the same as capacity of the senior
minor (child over 14 years of age), the question is: If the person partially deprived
of ‘transactional’ (‘contractual’) capacity should make a will? In the theory there
are different opinion on this issue. There are authors who are of the opinion that

12 Law on Patien’s Rights, Official Journal of the Republic of Serbia No. 45/2013, 25/2019.
13 Law on Inheritance, Official Journal of the Republic of Serbia No. 46/1995, Article 79.
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if person is deprived of the capacity regardless if it is full or partial deprivation,
he/she is not able to make a will.'"* Other others are of the opinion that the partial
deprivation is not relevant for the capacity to make a will'>, or that person partially
deprived of the ‘transactional’ (‘contractual’) capacity can make a will, except if
the court in the decision of partial deprivation orders otherwise, or if afterwards
medical expertise found he was not capable to make a will.'® As making a will is
very specific legal operation, in our opinion it should be explicitly stated in the
Law on Inheritance if person partially deprived of ‘transactional’ (‘contractual’)
capacity have a capacity to make a will and what conditions have to be meet for
doing so. But, if Law on Inheritance does not refer to this issue, as it is the case now,
we are of the opinion that person partially deprived of the capacity can make a
will, except if the court in the decision of partial deprivation orders otherwise. If
after the will was made, medical expertise found the testator was not capable to
make it, the will would be null. This situation is the same as general situations of
making a will, regardless of the fact the person was deprived of the capacity or
not. In the practise of making a will, especially private form of will so-called
“lawyers form” it is common to have a medical examination of the testator to
prove that he/she is able to reason, before making the will.

Concerning administrative matters, in the Law on Passports is explicitly
stated that the authority to make a request for issuing passport for the person who
is deprived of ‘transactional’ (‘contractual’) capacity has guardian of this person.!”

The proceedings for the deprivation of ‘transactional’ (‘contractual’) capacity
is regulated by the Law on Non-Contentious Proceedings. The family members
who can initiate the proceedings for the deprivation of ‘transactional’ (‘contrac-
tual’) capacity are: spouse, child or parent, and if he/she lives with such person in
the same family household than also grandfather, grandmother, brother, sister or
grandchild. The family members are persons who can provide the information on
the life and behaviour of the person in relation to whom the proceedings are con-
ducted and on other important circumstances.

The court shall question the guardian or temporary representative, the peti-
tioner and other persons who can provide the required information on the life and
behaviour of the person in relation to whom the proceedings are conducted and
on other important circumstances. Where needed, the court will obtain informa-
tion about information on the life and behaviour of the person in relation to whom
the proceedings are conducted and on other important circumstances from the
bodies of the socio-political community, self-management organisations and com-

14 For instance: Onusep Aurtuh, Hacnegro ipaso 2009 (Inheritance Law) p.234.

15 Ilejan ‘Byphesuh, Unciuvinyyuje nacregrot ipasa (Institutiones of Inheritance Law) 2011
p. 122.

16 Harama Crojanosuh, Hacnegro ipaso 2011 (Inheritance Law) p. 198.

17 Law on Passports Official Journal of the Republic of Serbia No. 90/2007, Article 29.
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munities, legal and other persons, to whom such information is available (Article
37 Law on Non-Contentious Proceedings).

The person in relation to whom the proceedings for removal of ‘transactional’
(‘contractual’) capacity are conducted must be examined by no less than two
physicians of the appropriate speciality, who will provide their findings and opi-
nion on the mental state and the capacity of such person to make judgments. The
expert examination shall be performed in the presence of a judge, except when it
is performed in an in-patient health organisation. The court may determine by a
ruling that the person in relation to whom the proceedings are conducted, shall
be temporarily, no longer than three months, placed in an appropriate health in-
stitution. This ruling would be made if, in the opinion of the physician, this is
necessary to determine his mental state, but not if that may cause harmful conse-
quences to his health (Article 38 Law on Non-Contentious Proceedings). In such
proceedings, the ruling shall be made on the basis of oral hearing. The person in
relation to whom the proceedings are conducted, shall be summoned to the hea-
ring (Article 35 Law on Non-Contentious Proceedings).

The ruling on the placement into the health care institution may be appealed
by the person in relation to whom the proceedings is conducted regardless of his
mental state. The court shall forward the appeal with accompanying documents
to the second instance court, which shall decide within three days of the receipt
of the appeal (Article 39 Law on Non-Contentious Proceedings).

The court may suspend rendering the ruling on partial deprivation of ‘tran-
sactional’ (‘contractual’) capacity due to abuse of alcohol or narcotic substances,
if it may reasonably be expected that the person in relation to whom the procee-
dings are conducted will refrain from the abuse of alcohol or narcotic substances
and if such person, on his own initiative or the proposal of the court, subjects
himself to treatment in a specified health care organisation. The court may su-
spend the rendering of ruling on deprivation of ‘transactional’ (‘contractual’)
capacity for a period of 6 to 12 months. The ruling may be revoked if the person
terminates the treatment or is discharged from the health care organisation for
disorderly behaviour (Article 41 Law on Non-Contentious Proceedings).

Another important issue concerns the legal status of the person who is not
capable to reason, if he/she is not deprived of the ‘transactional’ (‘contractual’)
capacity (yet). Concerning contracts it is possible to start court proceeding to
prove that the person who was not deprived of ‘transactional’ (‘contractual’) ca-
pacity in the moment of making the contract, was not capable of reason and be-
cause of that reason the contract is null. This is general legal principle and it is
applied in the court practise. Specifically, a notary public may not act if he/she is
aware or should be aware that the person is not able to conclude a contract for
some legal reason (Article 53/4 the Law on Notary Public!®). So if the person is

18 Law on Notary Public, Official Journal of the Republic of Serbia No. 31/2011.
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not deprived of the ‘transactional’ (‘contractual’) capacity, but notary public is
aware the person is not capable of reason he/she should not permit him/her to
conclude the contract. In such case the party can complain to the decision of the
notary public starting the court procedure (Article 53a the Law on Notary Public).

3. EMPOWERMENT AND PROTECTION OF VULNERABLE ADULTS

The UN Convention on the Rights of Persons with Disabilities supports the
social concept of disability laying the foundations for all the current and possible
future changes. This UN international human rights treaty obliges state parties
to recognize the right of a person with disability to enjoy legal capacity (Article 12).
One of the main principles in connection of the legal status of the vulnerable adult
is the will and preferences principle (Article 12), thus, the transition from the best
interest principle to the new principle of the will and preferences is needed.!”

The key interpretation of the Article 12 of the Convention is given in Gene-
ral Comment No. 1 (2014) of the UN Committee on the Rights of Persons with
Disabilities (paragraph 21).

“Where, after significant efforts have been made, it is not practicable to de-
termine the will and preferences of an individual, the “best interpretation of will
and preferences” must replace the “best interests” determinations. This respects
the rights, will and preferences of the individual, in accordance with article 12,
paragraph 4. The “best interests” principle is not a safeguard which complies with
article 12 in relation to adults. The “will and preferences” paradigm must replace
the “best interests” paradigm to ensure that persons with disabilities enjoy the
right to legal capacity on an equal basis with others.”

In connection with the legal model of the deprivation of the transactional’
(‘contractual’) capacity and substitute decision-making by vulnerable adult’s gu-
ardian in the Explanatory report is stated:

“Indeed, there has been a general failure to understand that the human rights-
based model of disability implies a shift from the substitute decision-making
paradigm to one that is based on supported decision-making...”

“Article 12, paragraph 3, recognizes that States parties have an obligation to
provide persons with disabilities with access to support in the exercise of their
legal capacity. States parties must refrain from denying persons with disabilities
their legal capacity and must, rather, provide persons with disabilities access to
the support necessary to enable them to make decisions that have legal effect.”?

19 The interpretation of the Article 12 of the Convention is given in General Comment No.
1 (2014) of the UN Committee on the Rights of Persons with Disabilities (paragraph 21). https://
documents-dds-ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement

20 Tbid.
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The domestic acts were amended having in mind the aim of UN Convention
on the Rights of Persons with Disabilities. The amendments of Law on Non-Con-
tentious Proceedings from 2014 empower the persons deprived of the transactio-
nal’ (‘contractual’) capacity (vulnerable adults) in different ways.

First, the deprivation of ‘transactional’ (‘contractual’) capacity is not limitless
as it was before the amendments, as has to be re-examined in the period of maxi-
mum three years.?' In the deprivation the court has to define time-limit for chec-
king if the reasons for the removal still exist (Article 40/2). This stipulations is
introduced after the decision of European Court for Human Rights Salontaji-Drob-
njak v. Serbia.?? In this decision European Court for Human Rights, among other
opinions, states that ... the applicable domestic legislation does not seem to pro-
vide for a periodical judicial re-assessment of the applicant’s condition...”

The person in relation to whom the proceedings are conducted has a right to
file a complaint on the decision on deprivation of ‘transactional’ (‘contractual’)
capacity regardless of his mental state in 8 days of receiving the decision. This
provision improves the rights of the person who is deprived of the legal capacity.

Another issue concerns rights of a persons without ‘transactional’ (‘contrac-
tual’) capacity to exercise his/her rights. The court may allow that the participant
without ‘transactional’ (‘contractual’) capacity can institute actions for the pur-
poses of exercising his/her rights, if believes that he is capable of understanding
the meaning and legal consequences of such actions (Article 7 Law on Non-Con-
tentious Proceedings). Thus, this person has right to adversarial trial and has
active role in the proceedings.?} In addition, the person who is deprived of ‘tran-
sactional’ (‘contractual’) capacity may institute proceedings for the restoration of
his/her capacity, if he/she is capable of understanding the meaning and legal con-
sequences of this petition. This is possible in the situation when the reasons cea-
se to exist (Article 42b Law on Non-Contentious Proceedings). On the other hand,
it is possible for the person whose capacity is to be removed to file a petition to
institute proceedings for the deprivation of his/her capacity if he is capable of
understanding the meaning and legal consequences of his petition (Article 32/3
Law on Non-Contentious Proceedings).

The recent novelty of Law on Non-Contentious Proceedings, amendments
from 2022, is that in the decision of the partial deprivation of ‘transactional’ (‘con-

2l Hesena [lerpymuh, “IlocTynak 3a JUIIeHE MOCIOBHE CIOCOOHOCTH, 360pHuUK pagosa
Ilpasnot ¢paxyniueiua y Huwy Bpoj 70 | F'oguna LIV | 2015, pp. 903-920.

22 Application no. 36500/05, Hudoc. More in: Mapuja Jpaukuh, “HoBu crammapan 3a mo-
CTYIIAK JIMIIEHka ITOCIOBE CIIOCOOHOCTH: AKTyenHa npakca EBporickor cyna 3a Jbyjacka mpasa”,
Ananu Ilpasnot ¢paxyniueina y Beoipagy l'omuna LVIII, 6p. 2/2010, pp. 355-371.

23 Hesena Iletpymuh, “TTocTynak 3a JIMIIECHE MOCIOBHE CiocoOHOCTH y ipaBy CpOuje y
KOHTEKCTY MejyHapOIHUX CTaHAapla O MpaBuMa ocoda ca HHBATUAUTETOM,” 300pHUK pagoBa
[IpaBHor ¢axynrera y Humy, bpoj 70, I'onuna LIV, 2015, ctp. 903-920.

http:/www.prafak.ni.ac.rs/files/zbornik/sadrzaj/zbornici/z70/50z70.pdf
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tractual’) capacity of the person the court has to define legal operations which this
person can undertake by himself/herself and especially if this person can exerci-
se his/her elective right (Article 40/3). The Law on Election of National Deputies
2022 stipulate that the person partially deprived of ‘transactional’ (‘contractual’)
capacity may elect national deputies and may be elected to be national deputy if
court in the decision of the partial deprivation founds he/she does not have capa-
city for doing so (Article 3/2).>* Thus, the recommendation of the Concluding
observations on the initial report of Serbia (2016) given by the UN Committee on
the Rights of Persons with Disabilities is adopted in the Serbian legislation.?
The recent Draft Law on Amendments to Family Act proposes to abandon
the existing institution of “deprivation of ‘transactional’ (‘contractual’) capacity*
and to keep only the institution of “limitation of ‘transactional’ (‘contractual’)
capacity“ (Article 146).26 The court shall determine the duration of limitation, it
cannot exceed three years. This amendment would protect vulnerable adults ha-
ving in mind contemporary solutions in international and comparative family law.
According to Law on Cessation of Pregnancy in a Healthcare Institution preg-
nant woman who is partially deprived of ‘transactional’ (‘contractual’) capacity has
the right to independently request for an abortion.?” If pregnant woman is fully de-
prived of capacity, the consent of the guardian is needed for the abortion. If the con-
sent of the guardian is not possible to obtain because of his/her absence or if becau-
se he/she is prevented to give consent for some reason, the consent of the guardianship
authority (centre for social work) is needed (Article 2). Concerning contraception
there is no explicit provision in Serbian law which would regulate if a person depri-
ved of ‘transactional’ (‘contractual’) capacity has a right to decide on contraception
independently. So, the question is: Is it possible for a court in a decision on partial
deprivation of ‘transactional’ (‘contractual’) capacity to permit this person to decide
on contraception? In our opinion, decision on partial deprivation of capacity could
include rights on contraception, if the court finds this person is able to make such
decision. Having in mind that the pregnant woman who is partially deprived of
‘transactional’ (‘contractual’) capacity can independently request for an abortion,
we are of the opinion it should be the same for the decision on contraception, as
both rights are reproductive rights, exceptionally personal and private in nature.
The novelty proposed in the Draft Law on Amendments to Family Act is to add
legal acts to legal operations which the person deprived of capacity may undertake.

24 The Law on Election of National Deputies, Official Journal of the Republic of Serbia No.
14/2022.

25 Op. cit. In the paragraph 21 is stated: “The Committee is especially concerned by the de-
nial of the rights to marry and to vote.”

26 The Draft is available with the Commission for drafting the text.

27 Cessation of Pregnancy in a Healthcare Institution Act, Official Journal of the Republic
of Serbia No. 16/1995.
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This is solution which empowers vulnerable adults giving them wider circle of
independent rights, similarly to the child at the age of fifteen.

The recent Draft Law on Amendments to Family Act empowers vulnerable
adults. First, it is proposed that the guardianship authority is obliged to protect
the dignity and well-being of the ward; strive to limit the rights of the ward as
little as possible; encourage the ward’s independent decision-making provide; him/
her support in decision-making, as well as the participation in community life;
take into account all the specifics of the ward’s personality and accept his decisi-
ons, opinions, wishes, and attitudes, unless it is in conflict with the welfare of the
ward (Article 124). When it comes to taking care of the ward, it is proposed to
add the guardian’s obligation to make sure that the adult ward receives all the in-
formation on issues that concern him/her in a timely manner and to take into
account in the utmost extent possible the ward’s decisions, opinion, wishes and
attitudes when performing the guardian’s duties (Article 135).

According to Family Act two decisions enable tailored-made incapacitation
to some extent. First is a court decision on partial deprivation of ‘transactional’
(‘contractual’) capacity which determines the legal operations that a person par-
tially deprived of capacity may/may not undertake independently (Article 147/3).
On the other hand, the Law on Non-Contentious Proceedings has different solu-
tion, so it is stated the court may in the ruling for partial deprivation of ‘transac-
tional’ (‘contractual’) capacity of a person determine the type of transactions such
person may undertake independently in addition to the transactions to which he
is authorised by the law (Article 40/2).2® In the recent Draft Law on Amendments
to Family Act it is proposed that court in the decision on deprivation of ‘transac-
tional’ (‘contractual’) capacity should determine the legal operations that a person
partially deprived of capacity may not undertake independently. This formulation
in fact means that all other legal operations which are not specified in the court
decision vulnerable adult can take independently.

Another type of tailored-made decision is the decision on placing someone
under guardianship. This decision includes a guardianship plan, which is specific
for each person.

In the current law there is a possibility for the manager of a social service
institution for accommodation (or a person employed in such an institution), to be
appointed as the guardian of all the wards accommodated in that social service
institution. The Draft Law on Amendments to Family Act proposes abandon this
solution (Article 130), in order to protect vulnerable adult against conflict of in-
terests, abuse or neglect in case of institutional representation of persons in resi-
dential-care institutions by those institutions.

28 More in IMetpyuruh 2015 p. 908.
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The Draft Law on Amendments to Family Act proposes that apart from a
ward’s spouse, relative or foster parent who are primarily appointed as a guardian
according to the current law, the person who is particularly close to the ward may
be appointed as a guardian, as well (Article 126/2).

Another novelty concerns types of the guardian. It is proposed that the form
of guardian, now called “direct guardian®, to be changed to “state guardian”. A
state guardian would be appointed if the following persons cannot be appointed
as guardians: a spouse, a relative, a foster parent, or a person particularly close to
the ward. The work of the state guardian is performed by an official, employed in
the body of the local self-government unit that performs social protection and
social activities, and who is designated by the head of that body. The work of the
state guardian is performed by an official who is trained and has special know-
ledge in the field of family law and social protection.

The Draft Law on Amendments to Family Act proposes to add as a ground
for relieving the guardian of his/her duties, the case when the guardian has con-
cluded a life care contract with the ward or another contract that leads to the in-
compatibility of the rights and obligations from the contract with the duties of the
guardian (Article 133).

4. CONCLUSION

Having in mind demographic trends and especially growing number
of the population in the old age, it is very important that family law deals
with the needs of the vulnerable adults. The current institution of the de-
privation of the ‘transactional’ (‘contractual’) capacity and in particular
court proceedings for the deprivation of the capacity seem too strict and too
formal for contemporary situation. Family law provisions have to be adap-
ted to incorporate principles of the empowerment and protection of the
vulnerable adults and to make “a shift from the substitute decision-making
paradigm to one that is based on supported decision-making”.

Serbian law made a first step by amending the procedural law. The
deprivation of ‘transactional’ (‘contractual’) capacity is not limitless as has
to be re-examined in the period of maximum three years (Law on Non-
Contentious Proceedings amendments 2014). In the decision of the partial
deprivation of ‘transactional’ (‘contractual’) capacity of the person, the
court has to define legal operations which this person can undertake by
himself/herself and especially if this person can exercise his/her elective
right (Law on Non-Contentious Proceedings amendments 2022).

The recent Draft Law on Amendments to Family Act empowers vul-
nerable adults in the several ways. It is proposed to abandon the existing
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institution of “deprivation of legal capacity* and to keep only the institution
of the “limitation of legal capacity*. It is proposed that court in the decision
on limitation of ‘transactional’ (‘contractual’) capacity should determine
the legal operations that a person partially deprived of capacity may not
undertake independently. Comparing to current solution which enables co-
urt to determine the legal operations that a person partially deprived of
capacity may (or may not) undertake independently, the new proposition
actually empower vulnerable adults, as the court can only determine the
legal operations that a person with limited capacity may not undertake in-
dependently; all other legal operations which are not specified in the court
decision vulnerable adult can take independently.

The Draft Law on Amendments to Family Act adds the legal acts to
legal operations which the person deprived of capacity may undertake. This
solution empowers vulnerable adults giving them wider circle of indepen-
dent rights, similarly to the child at the age of fifteen.

It is proposed that the guardianship authority is obliged to protect the
dignity and well-being of the ward; strive to limit the rights of the ward as
little as possible; encourage the ward’s independent decision-making; pro-
vide him/her support in decision-making, as well as the participation in
community life; take into account all the specifics of the ward’s personality
and accept his decisions, opinions, wishes, and attitudes, unless it is in con-
flict with the welfare of the ward. In addition, it is proposed to stipulate the
guardian’s obligation to make sure that the adult ward receives all the infor-
mation on issues that concern him/her in a timely manner and to take into
account in the utmost extent possible the ward’s decisions, opinion, wishes
and attitudes when performing the guardian’s duties. It is a first step in
transition from the principle of the “best interest of a ward to the principle
of “will and preferences* of a ward. If these amendments would be accep-
ted, the legal status of the vulnerable adults as ward would be improved.
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IIpaBHa 3a1ITHTa U OCHAXKUBAKE OPACJINX,
pambuBuX Juna y Cpouju

Cascemiak: Umajyhu y sugy gemoipaghcke tipengoge Koju ugy y ipasyy io-
sehara bpoja cllanosHuKa cluapuje JHcugouiHe goou, 8paio je 3SHa4aAjHO ga ce Ho-
poguuno upaso basu iotupedbama ogpaciux, parousux auya. Y 2021. iogunu y
Cpouju tipoyenaiu ciuanoshuwiuga og 65 toguna u ciuapujux usnocu 21.3. bpoj
KOPUCHUKA YeHIUApa 30 COYUJaIHU pag Koju Cy AUeHU H0CO8He CHOCODHOCTUU je
y wopacuty (y 2017. togunu je 13.075 nuya auweno iocosHe cilocoOHOCiuu,).

Hmajyhu y eugy ogpegoe Konsenyuje YH o iipasuma ocoba ca unsanuguitie-
wiom, kojy je Cpouja patuugurosana 2009, ayiiopu y 060M pagy aHaiusupajy us-
MeHe Y HpoyecHoM Upasy uuju je yisb UpasHa 3aUUita U OCHAXCUBARE OgPACTUX,
parusux quya. Jegna og conyyuja je IuMuiuupare ogiyKe o auulersy iocioene
cllocobHOCHIU HA THA] HAYUH WITHO ce Upegauha ga tha ogayKka peba ga byge ipose-
Pasana y MakxcumMainom poxy og wpu iogune. [pyia conyyuja je ysoherve obage-
3€ 3a cyq ga gegpunuwe ipasHe 1OCi068e Koje auye TUULeHo HoC106He CHOCOOHOCTIU
Modice ga 00a6/ba camoCanlio, a ocebHo ga modce ga 06asnva ceoje u300pHoO
ilpaso (3axon o eanilapruurom HOCyiKy, usmene uz 2014. iogune).

Ayiuopu game ananuzupajy iipegiodicene usmene opguuHol upasa uuju je
Yusm HUpasHa 3awinuiiG U OCHANCUBArbe ogpaciux, parusux auya. Ckopawru
Haypiu usmena u goiiyna Ilopoguunot 3akouna cagpaicu ogpegoe Kojuma ce 0CHa-
HCYJY AUYa Kojuma je iompeono olpanuyuiiy idociosny ciiocoonoctu. Jegan og
iipegnoia je Hawywiiare YCulaHo8e Tuerbd HoCci08He CloCOOHOCTIU U Y8ohetrbe
ycuianoge olpanudersa iiociosHe ciiocoorociuu. Ocum iola ce ipegnasice ga ce
CYJCKOM OgYKOM O OIpaHuyersy Hocl08He CIOCOOHOCIUYU ogpege He CaMO UpAGHU
ilocnosu, kaxo je ipegsuheno y cagawreem iexcity Ilopoguunol 3akoua, Helo u
pagre, Koje auye oipanuiene iociogHe CcilocoOHOCY HUje CHOCOOHO ga camo-
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CULaNO Upegy3umMa y 0gHocCy Ha C80JY TUYHOC U UMOBUHY. VK/byuuearbem upas-
HUX pagreu ce, y ciigéapu, upowupyje Kpyl upasa Koja uma juye olpaHuiene uo-
Cl08He CUOCOOHOCTIU, jep OU MOTA0 CAMOCIUANHO ga Upegy3uma He camo UpasHe
ilocnoge Heto u dpasHe pagree Koju Hucy obyxeahenu ognyxom. lawe ce ogpehyje
gYIUCHOCTU OPTaHA CTUAPATUe/bCBad ga 3AWMUIHUTHYU JOCTUOJAHCTUBO U gOOPOOUil
witduhieHuxa; ga wexcu Wilo Marem olpanudarsy ipasa wiuhienuxa,; ga iiogciuuye
CAMOCIIANIHO gOHOUlerbe OgIyKa willufieHuxa, ga my upysca UogpuwKy y goHouersy
ogryKa, xao u yuewhe y s#cugouly sajeguuye; ga y3umay 0o3up cieyuduunociuu
JUYHOCTHU WitnuhenuKa u Upuxeaitia welose ogiyKe, MU/bere, Jicebe U Clld8o-
6€ OCUM aKo je o y cyupoimnociuu ca goopodouiu winuhenuxa. Ilpegsuha ce
obasesa cilapaiuesna ga ce cuapa ga winuhenux oratospemeno goouje cea oba-
sewiterba 0 UUILARUMA Koja Ta ce uwy U ga y 00asnsary Hociosa cluapaiieba
y Hajeehoj moiyhoj mepu ysme y 063up ogiyke, Muul/berve, Jcemne U Cilagose
witnuhenuxa. Ha aj nawun ce gaje upumait Gpunyuity scensa u Cllaiieosa wilii-
henuxa y ognocy Ha panuju dpunyuii Hajoowel unilepeca wikiuhenuxa, a wilo je
Yy CKaagy ca caspemMHumM Kpemarsuma ) KOMUapauiueHom uopoguyHom upaesy.

Koawyune peuu: ogpacna, parusa auya, 3auiuuindg, 0CHAXCUBAIbE, TUEbE,
olpaHuyerse HoCi08He CIOCOOHOCIUL.
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