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LE­GAL PRO­TEC­TION AND EM­PO­WER­MENT ­
OF VUL­NE­RA­BLE ADULTS IN SER­BIA1

Abstract: Ha­ving in mind de­mo­grap­hic trends and espe­ci­ally gro­wing num­
ber of the po­pu­la­tion in the old age, it is very im­por­tant that fa­mily law de­als with 
the ne­eds of the vul­ne­ra­ble adults. In 2021 in Ser­bia the per­cen­ta­ge of the po­pu­
la­tion aged 65 and ol­der is 21.3%. The num­ber of users in Cen­tres for so­cial work 
that are de­pri­ved of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city is gro­wing (in 2017 
13.075 per­sons are de­pri­ved of the ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city. 

Ha­ving in mind UN Con­ven­tion on the Rights of Per­sons with Di­sa­bi­li­ti­es 
(Ser­bia has ra­ti­fied the Con­ven­tion in 2009) in this pa­per aut­hors analyse le­gal 
chan­ges in the pro­ce­du­ral law which aim is pro­tec­tion and em­po­wer­ment of vul­
ne­ra­ble adults in Ser­bian law. One so­lu­tion is li­mi­ta­tion of the de­pri­va­tion of 
‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city in a way that the de­ci­sion is to be to re-
exa­mi­ne in the pe­riod of ma­xi­mum three years (Law on Non-Con­ten­ti­o­us Pro­ce­
e­dings amend­ments 2014). Ot­her so­lu­tion is the obli­ga­tion of the co­urt to de­fi­ne 
le­gal ope­ra­ti­ons which the per­son de­pri­ved of the ca­pa­city can un­der­ta­ke by 
him­self/her­self and espe­ci­ally if this per­son can exer­ci­se his/her elec­ti­ve right 
(Law on Non-Con­ten­ti­o­us Pro­ce­e­dings amend­ments 2022).

1 Рад је на­стао као ре­зул­тат ра­да на на­уч­но-ис­тра­жи­вач­ком про­јек­ту „Прав­на тра­ди
ци­ја и но­ви прав­ни иза­зо­ви“ чи­ји је но­си­лац Прав­ни фа­кул­тет у Но­вом Са­ду. 
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The aut­hors analyse pro­po­sed le­gal chan­ges in the fa­mily law which aim is 
to em­po­wer vul­ne­ra­ble adults. The re­cent Draft Law on Amend­ments to Fa­mily 
Act em­po­wers vul­ne­ra­ble adults in the se­ve­ral ways. It is pro­po­sed to aban­don 
the exi­sting in­sti­tu­tion of “de­pri­va­tion of le­gal ca­pa­city“ and to ke­ep only the 
in­sti­tu­tion of the “li­mi­ta­tion of le­gal ca­pa­city“. It is pro­po­sed that co­urt in the 
de­ci­sion on li­mi­ta­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city sho­uld de­ter­mi­ne 
the le­gal ope­ra­ti­ons that a per­son par­ti­ally de­pri­ved of ca­pa­city may not un­der­
ta­ke in­de­pen­dently. The Draft Law on Amend­ments to Fa­mily Act adds the le­gal 
acts to le­gal ope­ra­ti­ons which the per­son de­pri­ved of ca­pa­city may un­der­ta­ke. This 
so­lu­tion em­po­wers vul­ne­ra­ble adults gi­ving them wi­der cir­cle of in­de­pen­dent rights.

It is pro­po­sed that the gu­ar­di­an­ship aut­ho­rity is obli­ged to pro­tect the dig­nity 
and well-be­ing of the ward; try to li­mit the rights of the ward as lit­tle as pos­si­ble; 
en­co­u­ra­ge the ward’s in­de­pen­dent de­ci­sion-ma­king; pro­vi­de him/her sup­port in 
de­ci­sion-ma­king, as well as the par­ti­ci­pa­tion in com­mu­nity li­fe; ta­ke in­to ac­co­unt 
all the spe­ci­fics of the ward’s per­so­na­lity and ac­cept his de­ci­si­ons, opi­ni­ons, wis­
hes, and at­ti­tu­des, un­less it is in con­flict with the wel­fa­re of the ward. In ad­di­tion, 
it is pro­po­sed to sti­pu­la­te the gu­ar­di­an’s obli­ga­tion to ma­ke su­re that the adult 
ward re­ce­i­ves all the in­for­ma­tion on is­su­es that con­cern him/her in a ti­mely man­
ner and to ta­ke in­to ac­co­unt in the ut­most ex­tent pos­si­ble the ward’s de­ci­si­ons, 
opi­nion, wis­hes and at­ti­tu­des when per­for­ming the gu­ar­dian’s du­ti­es.

Keywords: vul­ne­ra­ble adults, pro­tec­tion, em­po­wer­ment, de­pri­va­tion, li­mi­
ta­tion, ’tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city. 

1. IN­TRO­DUC­TION

In 2021 in Ser­bia num­ber of the to­tal po­pu­la­tion is 6.797.105, po­pu­la­tion 65 
and over is 1.447.834, so the per­cen­ta­ge of the po­pu­la­tion aged 65 and ol­der is 21.3%.2 
Da­ta from the Re­pu­blic In­sti­tu­te for So­cial Pro­tec­tion shows that the num­ber of 
users in Cen­tres for so­cial work that are de­pri­ved of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) 
ca­pa­city3 is gro­wing – 12.732 in 2015, 13.030 in 2016 and 13.075 in 2017.4 

On 31/12/2020, un­der gu­ar­di­an­ship are 13.436 adult be­ne­fi­ci­a­ri­es. In the past 
three years, the to­tal num­ber of adult be­ne­fi­ci­a­ri­es un­der per­ma­nent gu­ar­di­an­ship 
has been con­ti­nu­o­usly gro­wing, and in 2020 it is 2.1% hig­her than in 2019. Of the 

2 https://da­ta.stat.gov.rs/Ho­me/Re­sult/18010403?lan­gu­a­ge­Co­de=sr-Latn 
3 Ser­bian term ’po­slov­na spo­sob­nost’ is tran­sla­ted for the pur­po­se of this ar­tic­le as ’tran­sac

ti­o­nal’ (‘con­trac­tual’) ca­pa­city. 
In En­glish lan­gu­a­ge the­re is no ade­qu­a­te term that cle­arly di­stin­gu­is­hes terms ’po­slov­na 

spo­sob­nost’ and ’prav­na spo­sob­nost’.
4 Re­port on the work of for 2017, Re­pu­blic In­sti­tu­te for So­cial Pro­tec­tion, Bel­gra­de, De­cem

ber 2018, http://www.za­vodsz.go­v.rs­/me­dia/1423/iz­ve­staj-o-ra­du-cs­r-2017rzsz.pdf 
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to­tal num­ber of adult be­ne­fi­ci­a­ri­es un­der gu­ar­di­an­ship in 2020, 55% are ma­le. 
When it co­mes to the age of the users, 70% be­long to the el­derly ca­te­gory and this 
di­stri­bu­tion has been pre­sent in the pre­vi­o­us three years. 5 

In the co­ur­se of 2020, 5.203 de­ci­si­ons we­re ma­de on the ap­pli­ca­tion of me
a­su­res of tem­po­rary gu­ar­di­an­ship over per­son adult be­ne­fi­ci­a­ri­es. Of the to­tal 
num­ber of tem­po­rary gu­ar­di­ans of adult be­ne­fi­ci­a­ri­es, in 75.3% of ca­ses the gu
ar­dian is a na­tu­ral per­son, whi­le di­rect gu­ar­di­an­ship ap­pe­ars in 20.3% of ca­ses.6

It is very wo­rryin­g that full de­pri­va­tion of le­gal ca­pa­city still do­mi­na­tes, that 
31% of per­sons are un­der the di­rect gu­ar­di­an­ship of Cen­tre for so­cial work, and 
that 43% of per­sons de­pri­ved of le­gal ca­pa­city li­ve in in­sti­tu­ti­ons. Al­so, the de
pri­va­tion of le­gal ca­pa­city has a very ne­ga­ti­ve ef­fect on wo­men with di­sa­bi­li­ti­es, 
espe­ci­ally tho­se who are in re­si­den­tial in­sti­tu­ti­ons, in terms of se­xu­al and re­pro
duc­ti­ve rights, be­a­ring in mind that that they do not de­ci­de in­de­pen­dently abo­ut 
the use of con­tra­cep­tion, the birth of chil­dren and/or ter­mi­na­tion of preg­nancy, 
sin­ce it is de­ci­ded by the­ir gu­ar­di­ans.7

In Ser­bian le­gi­sla­tion main le­gal so­ur­ces that re­gu­la­te de­pri­va­tion of le­gal 
ca­pa­city are: Fa­mily Act and Law on Non-Con­ten­ti­o­us Pro­ce­e­dings.8 

Ser­bia has ra­ti­fied both the UN Con­ven­tion on the Rights of Per­sons with 
Di­sa­bi­li­ti­es (CRPD) and its Op­ti­o­nal Pro­to­col.9 Con­clu­ding ob­ser­va­ti­ons on the 
ini­tial re­port of Ser­bia (2016) gi­ven by the UN Com­mit­tee on the Rights of Per
sons with Di­sa­bi­li­ti­es10 as su­per­vi­sory in­ter­na­ti­o­nal aut­ho­rity for mo­ni­to­ring the 
im­ple­men­ta­tion of the Con­ven­tion is im­por­tant do­cu­ment which is and wo­uld be 
con­si­de­red in chan­ges in do­me­stic con­cept of le­gal ca­pa­city of the vul­ne­ra­ble 
adults.

5 Re­port on the work of Cen­tre for So­cial Work for 2017, Re­pu­blic In­sti­tu­te for So­cial Pro
tec­tion, Bel­gra­de, De­cem­ber 2018, http://www.za­vodsz.go­v.rs­/me­dia/1423/iz­ve­staj-o-ra­du-cs­r-
2017rzsz.pdf 

The re­port on the work of Cen­tre for So­cial Work is one of the re­ports on the work of so­cial 
wel­fa­re in­sti­tu­ti­ons pre­pa­red by the Re­pu­blic In­sti­tu­te for So­cial Wel­fa­re. The re­port was com­pi
led on the ba­sis of in­di­vi­dual sta­ti­sti­cal re­ports on the work of 170 de­part­ments. The da­ta pre­sen
ted by the Cen­tre for So­cial Work sho­uld be ta­ken as an il­lu­stra­tion of the sta­te of the system, gi­ven 
that the area of ​​da­ta col­lec­tion is not suf­fi­ci­ently re­gu­la­ted and that the­re is no uni­fied in­for­ma­tion 
system for re­cords and da­ta en­try of so­cial wel­fa­re in­sti­tu­ti­ons, with de­fi­ned re­spon­si­bi­li­ti­es of 
each in­stan­ce in the pro­cess.

6 Ibid.
7 Stra­tegy for im­pro­ving the po­si­tion of per­sons with di­sa­bi­li­ti­es in the Re­pu­blic of Ser­bia for the 

pe­riod from 2020 to 2024, Of­fi­cial Jo­ur­nal of Re­pu­blic of Ser­bia, No 44 of March 27, 2020, p. 32. 
8 Fa­mily Act, Of­fi­cial Jo­ur­nal of Re­pu­blic of Ser­bia, No 18/2005, 72/2011 – ot­her law and 

6/2015), he­re­i­naf­ter FA, Law on Non-Con­ten­ti­o­us Pro­ce­e­dings, Of­fi­cial Jo­ur­nal of the Re­pu­blic 
of Ser­bia No. 25/82 with amend­ments.

9 The UN Con­ven­tion on the Rights of Per­sons with Di­sa­bi­li­ti­es (CRPD) and its Op­ti­o­nal 
Pro­to­col, Of­fi­cial Jo­ur­nal of Re­pu­blic of Ser­bia –In­ter­na­ti­o­nal tra­ti­es, No.42/2009. 

10 CRPD Com­mit­tee, Con­clu­ding Ob­ser­va­ti­ons on the Ini­tial Re­port of Ser­bia, (UN Doc 
CRPD/C/SRB/CO/1, 23 May 2016).
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2. DE­PRI­VA­TION OF ’TRAN­SAC­TI­O­NAL’ (‘CON­TRAC­TUAL’) ­
CA­PA­CITY 

In cur­rent Ser­bian Fa­mily law the­re are two types of the de­pri­va­tion of 
‘transactional’ (‘con­trac­tual’) ca­pa­city: full and par­tial. 

The full de­pri­va­tion is the me­a­su­re in the si­tu­a­tion if due to il­lness or im­pe
di­ments in psychophysi­cal de­ve­lop­ment, a per­son of age is not able to re­a­son 
nor­mally and is thus una­ble to ta­ke ca­re of him­self/her­self and to pro­tect his/her 
rights or in­te­rests (Ar­tic­le 146/1 Fa­mily Act).

The par­tial de­pri­va­tion is the me­a­su­re in the si­tu­a­tion if due to il­lness or 
im­pe­di­ments in psychophysi­cal de­ve­lop­ment, a per­son of age di­rectly en­dan­gers 
his/her own rights and in­te­rests or the rights and in­te­rests of ot­her per­sons by his/
her ac­ti­ons (Ar­tic­le 147/1 FA).

The li­mi­ted ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city can be re­sto­red and re
ver­sed from full ca­pa­city to par­tial and vi­ce ver­sa. When the re­a­sons for which 
the per­son has had his ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city re­mo­ved ce­a­se to 
exist, the co­urt shall, ex of­fi­cio and upon the mo­tion of the gu­ar­di­an­ship aut­ho­rity 
and spo­u­se, child or pa­rent ren­der a ru­ling on the re­sto­ra­tion of his/her ca­pa­city 
(Ar­tic­le 42b/1 Law on Non-Con­ten­ti­o­us Pro­ce­e­dings). If af­ter ren­de­ring a ru­ling 
on full de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city of a per­son it is esta
blis­hed that his men­tal sta­te has im­pro­ved to such a de­gree that par­tial de­pri­va­tion 
of ca­pa­city is suf­fi­ci­ent, the co­urt shall amend its pre­vi­o­us ru­ling and or­der par­tial 
de­pri­va­tion of ca­pa­city (Ar­tic­le 42a/1 Law on Non-Con­ten­ti­o­us Pro­ce­e­dings).

The ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city of the per­son who is fully de­pri
ved of ca­pa­city is equ­al to the ca­pa­city of a young mi­nor (Ar­tic­le 146/1 FA). That 
me­ans this per­son may un­der­ta­ke le­gal ope­ra­ti­ons whe­reby he/she ac­qu­i­res ex
clu­si­vely rights, le­gal ope­ra­ti­ons whe­reby he/she do­es not ac­qu­i­re eit­her rights or 
obli­ga­ti­ons and le­gal ope­ra­ti­ons of small sig­ni­fi­can­ce (Ar­tic­le 64/1 FA). 

The ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city of the per­son who is par­ti­ally 
de­pri­ved of ca­pa­city is equ­al to the ca­pa­city of a se­ni­or mi­nor (Ar­tic­le 146/2 FA). 
That me­ans this per­son may un­der­ta­ke, in ad­di­tion to le­gal ope­ra­ti­ons whe­reby 
he/she ac­qu­i­res ex­clu­si­vely rights, le­gal ope­ra­ti­ons whe­reby he/she do­es not ac
qu­i­re eit­her rights or obli­ga­ti­ons and le­gal ope­ra­ti­ons of small sig­ni­fi­can­ce, all 
ot­her le­gal ope­ra­ti­ons with the pri­or or sub­se­qu­ent con­sent of his/her gu­ar­dian, 
or the con­sent of the gu­ar­di­an­ship aut­ho­rity for the dis­po­si­tion of im­mo­va­ble pro
perty and mo­va­ble pro­perty of con­si­de­ra­ble va­lue (Ar­tic­le 64/2 FA). 

Ac­cor­ding to Fa­mily Act a child who has re­ac­hed the age of fif­teen may un
der­ta­ke le­gal ope­ra­ti­ons whe­reby he/she ma­na­ges and dis­po­ses of his/her in­co­me 
or pro­perty ac­qu­i­red thro­ugh his/her own work (Ar­tic­le 64/3 FA). If the per­son 
who is par­ti­ally de­pri­ved of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city works, the 
qu­e­sti­on is if this pro­vi­sion might apply to his/her le­gal ope­ra­ti­ons. The co­urt can 
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and sho­uld (to ha­ve ta­i­lo­red-ma­de de­ci­sion) ma­ke a de­ci­sion on par­tial de­pri­va­tion 
of ca­pa­city which de­ter­mi­nes the le­gal ope­ra­ti­ons that a per­son par­ti­ally de­pri­ved 
of ca­pa­city may/may not un­der­ta­ke in­de­pen­dently. So, if the per­son who is par­ti
ally de­pri­ved of ca­pa­city works, the co­urt sho­uld spe­cify that he/she may un­der
ta­ke le­gal ope­ra­ti­ons whe­reby he/she ma­na­ges and dis­po­ses of his/her in­co­me or 
pro­perty ac­qu­i­red thro­ugh his/her own work. The re­a­son why is a per­son de­pri­ved 
of ca­pa­city is im­por­tant fac­tor for is­su­ing such de­ci­sion or not. For in­stan­ce, the 
re­a­son might be pro­di­ga­lity, or ad­dic­tion, in the­se ca­ses it pro­bably wo­uld not be 
ap­pro­pri­a­te to gi­ve the adult ward pos­si­bi­lity to un­der­ta­ke le­gal ope­ra­ti­ons whe
reby he/she ma­na­ges and dis­po­ses of his/her in­co­me or pro­perty ac­qu­i­red thro­ugh 
his/her own work in­de­pen­dently. 

Ac­cor­ding to Fa­mily Act pro­vi­si­ons, a per­son de­pri­ved of ‘tran­sac­ti­o­nal’ 
(‘con­trac­tual’) ca­pa­city is not able to con­clu­de a mar­ri­a­ge as ina­bi­lity to re­a­son is 
one of the mar­ri­a­ge im­pe­di­ments.

“Mar­ri­a­ge may not be con­clu­ded by a per­son una­ble to re­a­son” (Ar­tic­le 18 FA).
This pro­vi­sion is not qu­e­sti­o­na­ble if per­son is fully de­pri­ved of ‘tran­sac­ti­o

nal’ (‘con­trac­tual’) ca­pa­city. It se­ems im­por­tant to ha­ve in mind the pro­vi­sion 
which aut­ho­ri­zes a co­urt to per­mit a mi­nor who has re­ac­hed six­te­en years of age, 
and who has re­ac­hed the physi­cal and men­tal ma­tu­rity ne­ces­sary to per­form the 
rights and du­ti­es of mar­ri­a­ge, to con­clu­de a mar­ri­a­ge for ju­sti­fied re­a­sons (Ar­tic
le 23/2 FA). The ca­pa­city of the per­son who is par­ti­ally de­pri­ved of ‘tran­sac­ti­o­nal’ 
(‘con­trac­tual’) ca­pa­city is equ­al to the ca­pa­city of a se­ni­or mi­nor (child of fo­ur­teen 
years of age). So, the qu­e­sti­on is: is it pos­si­ble for a co­urt in a de­ci­sion on par­tial 
de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city to per­mit this per­son to con
clu­de a mar­ri­a­ge? In our opi­nion, de­ci­sion on par­tial de­pri­va­tion of ca­pa­city sho
uld not in­clu­de mar­ri­a­ge con­clu­sion, as this is an act which sho­uld be ex­pressly 
re­gu­la­ted by the Fa­mily Act be­ca­u­se of its gre­at im­por­tan­ce.11 Com­pa­ra­ti­vely 
spe­a­king, in Cro­a­tia, for in­stan­ce, the per­son who is de­pri­ved of ca­pa­city has a 
ca­pa­city to con­clu­de mar­ri­a­ge, or to fi­le for a di­vor­ce, but not in­de­pen­dently (ac
cor­ding to Fa­mily Act 2015 with amend­ments Ar­tic­le 234/5). As di­vor­ce is con
cer­ned, in Ser­bian law, the per­son who is de­pri­ved of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) 
ca­pa­city can­not fi­le for di­vor­ce by him­self/her­self, as this per­son do­es not ha­ve 
pro­ce­du­ral ca­pa­city for do­ing so. The gu­ar­dian of a spo­u­se wit­ho­ut ca­pa­city may 
ini­ti­a­te ac­tion for di­vor­ce, but only with pri­or con­sent of the gu­ar­di­an­ship aut­ho­rity 
(Ar­tic­le 220/4 FA). 

Con­cer­ning the con­sent to a me­di­cal in­ter­ven­tion of a per­son who is de­pri­ved 
of le­gal ca­pa­city ac­cor­ding to the Ar­tic­le 19/2 of the Law on the Pa­ti­ent’s Rights, 

11 In the pa­ra­graph 21 of the Con­clu­ding ob­ser­va­ti­ons on the ini­tial re­port of Ser­bia (2016) 
gi­ven by the UN Com­mit­tee on the Rights of Per­sons with Di­sa­bi­li­ti­es is sta­ted: “The Com­mit­tee 
is espe­ci­ally con­cer­ned by the de­nial of the rights to ma­rry and to vo­te.” 
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a physi­cian or ot­her he­al­thca­re pro­fes­si­o­nal is obli­ged to ena­ble pa­ti­ent who is 
de­pri­ved of le­gal ca­pa­city to be in­vol­ved in de­ci­sion- ma­king on gi­ving con­sent 
to the pro­po­sed me­di­cal tre­at­ment due to her/his ma­tu­rity and men­tal ca­pa­city.12 
In the Ar­tic­le 19/4 is sti­pu­la­ted that if the 15 year old child re­fu­se me­di­cal tre­at
ment, physi­cian or ot­her he­al­thca­re pro­fes­si­o­nal is obli­ged to ask the con­sent from 
the child’s le­gal re­pre­sen­ta­ti­ve. This so­lu­tion is not sti­pu­la­ted for the the adult 
pa­ti­ent par­ti­ally de­pri­ved of le­gal ca­pa­city. The qu­e­sti­on is if the pa­ti­ent par­ti­ally 
de­pri­ved of le­gal ca­pa­city co­uld enjoy ne­ga­ti­ve au­to­nomy or not (ana­lo­go­us to the 
right of the child who has re­ac­hed the age of 15). Ha­ving in mind main prin­ci­ple 
of the CRPD (Ar­tic­le 12) on the im­por­tan­ce of ha­ving in mind the will and pre
fe­ren­ces of the vul­ne­ra­ble adult, prin­ci­ple which pre­va­ils the prin­ci­ple of the best 
in­te­rest (see mo­re in the furt­her text of this ar­tic­le), the le­gal po­sti­tion of the child 
who has re­ac­hed the age of 15 and the adult per­son who is de­pri­ved of the le­gal 
ca­pa­city sho­uld not be equ­al.

Con­cer­ning a per­so­nal na­me, the child at the age of fif­teen if he/she is able 
to re­a­son has a right to chan­ge it. A child who has re­ac­hed the age of ten and who 
is able to re­a­son has the right to gi­ve con­sent to the chan­ge of his/her per­so­nal 
na­me (Ar­tic­le 346 FA). Ha­ving in mind that the ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) 
ca­pa­city of the per­son par­ti­ally de­pri­ved of ca­pa­city is the sa­me as ca­pa­city of the 
se­ni­or mi­nor (child over 14 years of age), the qu­e­sti­on is: If the per­son par­ti­ally 
de­pri­ved of the ca­pa­city may chan­ge a per­so­nal na­me, si­mi­larly to the child at the 
age of fif­teen? It sho­uld be no­ti­ced that the le­gal norm on the ‘tran­sac­ti­o­nal’ (‘con
trac­tual’) ca­pa­city of the per­son par­ti­ally de­pri­ved of the ca­pa­city sti­pu­la­tes the 
pos­si­bi­lity to ta­ke le­gal ope­ra­ti­ons, which in­clu­de con­tracts in the first pla­ce, and 
not ot­her le­gal acts. Chan­ging the per­so­nal na­me co­uld be qu­a­li­fi­ed as a le­gal act. 
So, the con­clu­sion co­uld be that he/she can­not chan­ge the per­so­nal na­me ex le­ge. 
Anot­her qu­e­sti­on is: is it pos­si­ble for a co­urt in a de­ci­sion on par­tial de­pri­va­tion 
of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city to per­mit this per­son to chan­ge his/her 
per­so­nal na­me and/or to gi­ve con­sent to the chan­ge of his/her per­so­nal na­me? In 
our opi­nion, de­ci­sion on par­tial de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca
pa­city sho­uld in­clu­de rights on per­so­nal na­me, as the­se rights are of per­so­nal 
na­tu­re and might be of a gre­at im­por­tan­ce for the per­son in qu­e­sti­on.

The per­son who is 15 years of age and who is able to re­a­son can ma­ke a 
will.13 On­ce again, ha­ving in mind that the ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city 
of the per­son par­ti­ally de­pri­ved of ca­pa­city is the sa­me as ca­pa­city of the se­ni­or 
mi­nor (child over 14 years of age), the qu­e­sti­on is: If the per­son par­ti­ally de­pri­ved 
of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city sho­uld ma­ke a will? In the the­ory the­re 
are dif­fe­rent opi­nion on this is­sue. The­re are aut­hors who are of the opi­nion that 

12 Law on Pa­ti­en’s Rights, Of­fi­cial Jo­ur­nal of the Re­pu­blic of Ser­bia No. 45/2013, 25/2019.
13 Law on In­he­ri­tan­ce, Of­fi­cial Jo­ur­nal of the Re­pu­blic of Ser­bia No. 46/1995, Ar­tic­le 79.
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if per­son is de­pri­ved of the ca­pa­city re­gar­dless if it is full or par­tial de­pri­va­tion, 
he/she is not able to ma­ke a will.14 Ot­her ot­hers are of the opi­nion that the par­tial 
de­pri­va­tion is not re­le­vant for the ca­pa­city to ma­ke a will15, or that per­son par­ti­ally 
de­pri­ved of the ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city can ma­ke a will, ex­cept if 
the co­urt in the de­ci­sion of par­tial de­pri­va­tion or­ders ot­her­wi­se, or if af­ter­wards 
me­di­cal ex­per­ti­se fo­und he was not ca­pa­ble to ma­ke a will.16 As ma­king a will is 
very spe­ci­fic le­gal ope­ra­tion, in our opi­nion it sho­uld be ex­pli­citly sta­ted in the 
Law on In­he­ri­tan­ce if per­son par­ti­ally de­pri­ved of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) 
ca­pa­city ha­ve a ca­pa­city to ma­ke a will and what con­di­ti­ons ha­ve to be me­et for 
do­ing so. But, if Law on In­he­ri­tan­ce do­es not re­fer to this is­sue, as it is the ca­se now, 
we are of the opi­nion that per­son par­ti­ally de­pri­ved of the ca­pa­city can ma­ke a 
will, ex­cept if the co­urt in the de­ci­sion of par­tial de­pri­va­tion or­ders ot­her­wi­se. If 
af­ter the will was ma­de, me­di­cal ex­per­ti­se fo­und the te­sta­tor was not ca­pa­ble to 
ma­ke it, the will wo­uld be null. This si­tu­a­tion is the sa­me as ge­ne­ral si­tu­a­ti­ons of 
ma­king a will, re­gar­dless of the fact the per­son was de­pri­ved of the ca­pa­city or 
not. In the prac­ti­se of ma­king a will, espe­ci­ally pri­va­te form of will so-cal­led 
“lawyers form” it is com­mon to ha­ve a me­di­cal exa­mi­na­ti­on of the te­sta­tor to 
pro­ve that he/she is able to re­a­son, be­fo­re ma­king the will.

Con­cer­ning ad­mi­ni­stra­ti­ve mat­ters, in the Law on Pas­sports is ex­pli­citly 
sta­ted that the aut­ho­rity to ma­ke a re­qu­est for is­su­ing pas­sport for the per­son who 
is de­pri­ved of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city has gu­ar­dian of this per­son.17 

The pro­ce­e­dings for the de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city 
is re­gu­la­ted by the Law on Non-Con­ten­ti­o­us Pro­ce­e­dings. The fa­mily mem­bers 
who can ini­ti­a­te the pro­ce­e­dings for the de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac
tual’) ca­pa­city are: spo­u­se, child or pa­rent, and if he/she li­ves with such per­son in 
the sa­me fa­mily ho­u­se­hold than al­so grand­fat­her, grand­mot­her, brot­her, si­ster or 
gran­dchild. The fa­mily mem­bers are per­sons who can pro­vi­de the in­for­ma­tion on 
the li­fe and be­ha­vi­o­ur of the per­son in re­la­tion to whom the pro­ce­e­dings are con
duc­ted and on ot­her im­por­tant cir­cum­stan­ces.

The co­urt shall qu­e­sti­on the gu­ar­dian or tem­po­rary re­pre­sen­ta­ti­ve, the pe­ti
ti­o­ner and ot­her per­sons who can pro­vi­de the re­qu­i­red in­for­ma­tion on the li­fe and 
be­ha­vi­o­ur of the per­son in re­la­tion to whom the pro­ce­e­dings are con­duc­ted and 
on ot­her im­por­tant cir­cum­stan­ces. Whe­re ne­e­ded, the co­urt will ob­tain in­for­ma
tion abo­ut in­for­ma­tion on the li­fe and be­ha­vi­o­ur of the per­son in re­la­tion to whom 
the pro­ce­e­dings are con­duc­ted and on ot­her im­por­tant cir­cum­stan­ces from the 
bo­di­es of the so­cio-po­li­ti­cal com­mu­nity, self-ma­na­ge­ment or­ga­ni­sa­ti­ons and com

14 For in­stan­ce: Оли­вер Ан­тић, На­след­но пра­во 2009 (In­he­ri­tan­ce Law) p.234. 
15 Де­јан Ђур­ђе­вић, Ин­сти­ту­ци­је на­след­ног пра­ва (In­sti­tu­ti­o­nes of In­he­ri­tan­ce Law) 2011 

p. 122.
16 На­та­ша Сто­ја­но­вић, На­след­но пра­во 2011 (In­he­ri­tan­ce Law) p. 198. 
17 Law on Pas­sports Of­fi­cial Jo­ur­nal of the Re­pu­blic of Ser­bia No. 90/2007, Ar­tic­le 29.
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mu­ni­ti­es, le­gal and ot­her per­sons, to whom such in­for­ma­tion is ava­i­la­ble (Ar­tic­le 
37 Law on Non-Con­ten­ti­o­us Pro­ce­e­dings).

The per­son in re­la­tion to whom the pro­ce­e­dings for re­mo­val of ‘tran­sac­ti­o­nal’ 
(‘con­trac­tual’) ca­pa­city are con­duc­ted must be exa­mi­ned by no less than two 
physi­ci­ans of the ap­pro­pri­a­te spe­ci­a­lity, who will pro­vi­de the­ir fin­dings and opi
nion on the men­tal sta­te and the ca­pa­city of such per­son to ma­ke jud­gments. The 
ex­pert exa­mi­na­ti­on shall be per­for­med in the pre­sen­ce of a jud­ge, ex­cept when it 
is per­for­med in an in-pa­ti­ent he­alth or­ga­ni­sa­tion. The co­urt may de­ter­mi­ne by a 
ru­ling that the per­son in re­la­tion to whom the pro­ce­e­dings are con­duc­ted, shall 
be tem­po­ra­rily, no lon­ger than three months, pla­ced in an ap­pro­pri­a­te he­alth in
sti­tu­tion. This ru­ling wo­uld be ma­de if, in the opi­nion of the physi­cian, this is 
ne­ces­sary to de­ter­mi­ne his men­tal sta­te, but not if that may ca­u­se har­mful con­se
qu­en­ces to his he­alth (Ar­tic­le 38 Law on Non-Con­ten­ti­o­us Pro­ce­e­dings). In such 
pro­ce­e­dings, the ru­ling shall be ma­de on the ba­sis of oral he­a­ring. The per­son in 
re­la­tion to whom the pro­ce­e­dings are con­duc­ted, shall be sum­mo­ned to the he­a
ring (Ar­tic­le 35 Law on Non-Con­ten­ti­o­us Pro­ce­e­dings).

The ru­ling on the pla­ce­ment in­to the he­alth ca­re in­sti­tu­tion may be ap­pe­a­led 
by the per­son in re­la­tion to whom the pro­ce­e­dings is con­duc­ted re­gar­dless of his 
men­tal sta­te. The co­urt shall for­ward the ap­peal with ac­com­panyin­g do­cu­ments 
to the se­cond in­stan­ce co­urt, which shall de­ci­de wit­hin three days of the re­ce­ipt 
of the ap­peal (Ar­tic­le 39 Law on Non-Con­ten­ti­o­us Pro­ce­e­dings).

The co­urt may su­spend ren­de­ring the ru­ling on par­tial de­pri­va­tion of ‘tran
sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city due to abu­se of al­co­hol or nar­co­tic sub­stan­ces, 
if it may re­a­so­nably be ex­pec­ted that the per­son in re­la­tion to whom the pro­ce­e
dings are con­duc­ted will re­frain from the abu­se of al­co­hol or nar­co­tic sub­stan­ces 
and if such per­son, on his own ini­ti­a­ti­ve or the pro­po­sal of the co­urt, su­bjects 
him­self to tre­at­ment in a spe­ci­fied he­alth ca­re or­ga­ni­sa­tion. The co­urt may su
spend the ren­de­ring of ru­ling on de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) 
ca­pa­city for a pe­riod of 6 to 12 months. The ru­ling may be re­vo­ked if the per­son 
ter­mi­na­tes the tre­at­ment or is dischar­ged from the he­alth ca­re or­ga­ni­sa­tion for 
di­sor­derly be­ha­vi­o­ur (Ar­tic­le 41 Law on Non-Con­ten­ti­o­us Pro­ce­e­dings).

Anot­her im­por­tant is­sue con­cerns the le­gal sta­tus of the per­son who is not 
ca­pa­ble to re­a­son, if he/she is not de­pri­ved of the ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) 
ca­pa­city (yet). Con­cer­ning con­tracts it is pos­si­ble to start co­urt pro­ce­e­ding to 
pro­ve that the per­son who was not de­pri­ved of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca
pa­city in the mo­ment of ma­king the con­tract, was not ca­pa­ble of re­a­son and be
ca­u­se of that re­a­son the con­tract is null. This is ge­ne­ral le­gal prin­ci­ple and it is 
ap­plied in the co­urt prac­ti­se. Spe­ci­fi­cally, a no­tary pu­blic may not act if he/she is 
awa­re or sho­uld be awa­re that the per­son is not able to con­clu­de a con­tract for 
so­me le­gal re­a­son (Ar­tic­le 53/4 the Law on No­tary Pu­blic18). So if the per­son is 

18 Law on No­tary Pu­blic, Of­fi­cial Jo­ur­nal of the Re­pu­blic of Ser­bia No. 31/2011. 
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not de­pri­ved of the ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city, but no­tary pu­blic is 
awa­re the per­son is not ca­pa­ble of re­a­son he/she sho­uld not per­mit him/her to 
con­clu­de the con­tract. In such ca­se the party can com­plain to the de­ci­sion of the 
no­tary pu­blic star­ting the co­urt pro­ce­du­re (Ar­tic­le 53a the Law on No­tary Pu­blic). 

3. EM­PO­WER­MENT AND PRO­TEC­TION OF VUL­NE­RA­BLE ADULTS

The UN Con­ven­tion on the Rights of Per­sons with Di­sa­bi­li­ti­es sup­ports the 
so­cial con­cept of di­sa­bi­lity laying the fo­un­da­ti­ons for all the cur­rent and pos­si­ble 
fu­tu­re chan­ges. This UN in­ter­na­ti­o­nal hu­man rights tre­aty obli­ges sta­te par­ti­es 
to re­cog­ni­ze the right of a per­son with di­sa­bi­lity to enjoy le­gal ca­pa­city (Ar­tic­le 12). 
One of the main prin­ci­ples in con­nec­tion of the le­gal sta­tus of the vul­ne­ra­ble adult 
is the will and pre­fe­ren­ces prin­ci­ple (Ar­tic­le 12), thus, the tran­si­tion from the best 
in­te­rest prin­ci­ple to the new prin­ci­ple of the will and pre­fe­ren­ces is ne­e­ded.19 

The key in­ter­pre­ta­tion of the Ar­tic­le 12 of the Con­ven­tion is gi­ven in Ge­ne
ral Com­ment No. 1 (2014) of the UN Com­mit­tee on the Rights of Per­sons with 
Di­sa­bi­li­ti­es (pa­ra­graph 21).

“Whe­re, af­ter sig­ni­fi­cant ef­forts ha­ve been ma­de, it is not prac­ti­ca­ble to de
ter­mi­ne the will and pre­fe­ren­ces of an in­di­vi­dual, the “best in­ter­pre­ta­tion of will 
and pre­fe­ren­ces” must re­pla­ce the “best in­te­rests” de­ter­mi­na­ti­ons. This re­spects 
the rights, will and pre­fe­ren­ces of the in­di­vi­dual, in ac­cor­dan­ce with ar­tic­le 12, 
pa­ra­graph 4. The “best in­te­rests” prin­ci­ple is not a sa­fe­gu­ard which com­pli­es with 
ar­tic­le 12 in re­la­tion to adults. The “will and pre­fe­ren­ces” pa­ra­digm must re­pla­ce 
the “best in­te­rests” pa­ra­digm to en­su­re that per­sons with di­sa­bi­li­ti­es enjoy the 
right to le­gal ca­pa­city on an equ­al ba­sis with ot­hers.”

In con­nec­tion with the le­gal mo­del of the de­pri­va­tion of the tran­sac­ti­o­nal’ 
(‘con­trac­tual’) ca­pa­city and sub­sti­tu­te de­ci­sion-ma­king by vul­ne­ra­ble adult’s gu
ar­dian in the Ex­pla­na­tory re­port is sta­ted: 

“In­deed, the­re has been a ge­ne­ral fa­i­lu­re to un­der­stand that the hu­man rights-
ba­sed mo­del of di­sa­bi­lity im­pli­es a shift from the sub­sti­tu­te de­ci­sion-ma­king 
pa­ra­digm to one that is ba­sed on sup­por­ted de­ci­sion-ma­king…”

“Ar­tic­le 12, pa­ra­graph 3, re­cog­ni­zes that Sta­tes par­ti­es ha­ve an obli­ga­tion to 
pro­vi­de per­sons with di­sa­bi­li­ti­es with ac­cess to sup­port in the exer­ci­se of the­ir 
le­gal ca­pa­city. Sta­tes par­ti­es must re­frain from denying per­sons with di­sa­bi­li­ti­es 
the­ir le­gal ca­pa­city and must, rat­her, pro­vi­de per­sons with di­sa­bi­li­ti­es ac­cess to 
the sup­port ne­ces­sary to ena­ble them to ma­ke de­ci­si­ons that ha­ve le­gal ef­fect.”20

19 The in­ter­pre­ta­tion of the Ar­tic­le 12 of the Con­ven­tion is gi­ven in Ge­ne­ral Com­ment No. 
1 (2014) of the UN Com­mit­tee on the Rights of Per­sons with Di­sa­bi­li­ti­es (pa­ra­graph 21). https://
do­cu­ments-dd­s-ny.un.org/doc/UN­DOC/GE­N/G14/031/20/PDF/G1403120.pdf?Ope­nE­le­ment 

20 Ibid.
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The do­me­stic acts we­re amen­ded ha­ving in mind the aim of UN Con­ven­tion 
on the Rights of Per­sons with Di­sa­bi­li­ti­es. The amend­ments of Law on Non-Con
ten­ti­o­us Pro­ce­e­dings from 2014 em­po­wer the per­sons de­pri­ved of the tran­sac­ti­o
nal’ (‘con­trac­tual’) ca­pa­city (vul­ne­ra­ble adults) in dif­fe­rent ways. 

First, the de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city is not li­mi­tless 
as it was be­fo­re the amend­ments, as has to be re-exa­mi­ned in the pe­riod of ma­xi
mum three years.21 In the de­pri­va­tion the co­urt has to de­fi­ne ti­me-li­mit for chec
king if the re­a­sons for the re­mo­val still exist (Ar­tic­le 40/2). This sti­pu­la­ti­ons is 
in­tro­du­ced af­ter the de­ci­sion of Eu­ro­pean Co­urt for Hu­man Rights Sa­lon­ta­ji-Drob­
njak v. Ser­bia.22 In this de­ci­sion Eu­ro­pean Co­urt for Hu­man Rights, among ot­her 
opi­ni­ons, sta­tes that “… the ap­pli­ca­ble do­me­stic le­gi­sla­tion do­es not se­em to pro
vi­de for a pe­ri­o­di­cal ju­di­cial re-as­ses­sment of the ap­pli­cant’s con­di­tion…”

The per­son in re­la­tion to whom the pro­ce­e­dings are con­duc­ted has a right to 
fi­le a com­pla­int on the de­ci­sion on de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) 
ca­pa­city re­gar­dless of his men­tal sta­te in 8 days of re­ce­i­ving the de­ci­sion. This 
pro­vi­sion im­pro­ves the rights of the per­son who is de­pri­ved of the le­gal ca­pa­city.

Anot­her is­sue con­cerns rights of a per­sons wit­ho­ut ‘tran­sac­ti­o­nal’ (‘con­trac
tual’) ca­pa­city to exer­ci­se his/her rights. The co­urt may al­low that the par­ti­ci­pant 
wit­ho­ut ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city can in­sti­tu­te ac­ti­ons for the pur
po­ses of exer­ci­sing his/her rights, if be­li­e­ves that he is ca­pa­ble of un­der­stan­ding 
the me­a­ning and le­gal con­se­qu­en­ces of such ac­ti­ons (Ar­tic­le 7 Law on Non-Con
ten­ti­o­us Pro­ce­e­dings). Thus, this per­son has right to adver­sa­rial trial and has 
ac­ti­ve ro­le in the pro­ce­e­dings.23 In ad­di­tion, the per­son who is de­pri­ved of ‘tran
sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city may in­sti­tu­te pro­ce­e­dings for the re­sto­ra­tion of 
his/her ca­pa­city, if he/she is ca­pa­ble of un­der­stan­ding the me­a­ning and le­gal con
se­qu­en­ces of this pe­ti­tion. This is pos­si­ble in the si­tu­a­tion when the re­a­sons ce­a
se to exist (Ar­tic­le 42b Law on Non-Con­ten­ti­o­us Pro­ce­e­dings). On the ot­her hand, 
it is pos­si­ble for the per­son who­se ca­pa­city is to be re­mo­ved to fi­le a pe­ti­tion to 
in­sti­tu­te pro­ce­e­dings for the de­pri­va­tion of his/her ca­pa­city if he is ca­pa­ble of 
un­der­stan­ding the me­a­ning and le­gal con­se­qu­en­ces of his pe­ti­tion (Ar­tic­le 32/3 
Law on Non-Con­ten­ti­o­us Pro­ce­e­dings).

The re­cent no­velty of Law on Non-Con­ten­ti­o­us Pro­ce­e­dings, amend­ments 
from 2022, is that in the de­ci­sion of the par­tial de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con

21 Не­ве­на Пе­тру­шић, “По­сту­пак за ли­ше­ње по­слов­не спо­соб­но­сти“, Збор­ник ра­до­ва 
Прав­ног фа­кул­те­та у Ни­шу Број 70 | Го­ди­на LIV | 2015, pp. 903-920.

22 Ap­pli­ca­tion no. 36500/05, Hu­doc. Mo­re in: Ма­ри­ја Дра­шкић, “Но­ви стан­дар­ди за по
сту­пак ли­ше­ња по­сло­ве спо­соб­но­сти: Ак­ту­ел­на прак­са Европ­ског су­да за људ­ска пра­ва”, 
Ана­ли Прав­ног фа­кул­те­та у Бе­о­гра­ду Го­ди­на LVI­II, бр. 2/2010, pp. 355-371.

23 Не­ве­на Пе­тру­шић, “По­сту­пак за ли­ше­ње по­слов­не спо­соб­но­сти у пра­ву Ср­би­је у 
кон­тек­сту ме­ђу­на­род­них стан­дар­да о пра­ви­ма осо­ба са ин­ва­ли­ди­те­том,” Збор­ник ра­до­ва 
Прав­ног фа­кул­те­та у Ни­шу, Број 70, Го­ди­на LIV, 2015, стр. 903-920.

http://www.pra­fak.ni.ac.rs/fi­les/zbor­nik/sa­dr­zaj/zbor­ni­ci/z70/50z70.pdf
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trac­tual’) ca­pa­city of the per­son the co­urt has to de­fi­ne le­gal ope­ra­ti­ons which this 
per­son can un­der­ta­ke by him­self/her­self and espe­ci­ally if this per­son can exer­ci
se his/her elec­ti­ve right (Ar­tic­le 40/3). The Law on Elec­tion of Na­ti­o­nal De­pu­ti­es 
2022 sti­pu­la­te that the per­son par­ti­ally de­pri­ved of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) 
ca­pa­city may elect na­ti­o­nal de­pu­ti­es and may be elec­ted to be na­ti­o­nal de­puty if 
co­urt in the de­ci­sion of the par­tial de­pri­va­tion fo­unds he/she do­es not ha­ve ca­pa
city for do­ing so (Ar­tic­le 3/2).24 Thus, the re­com­men­da­tion of the Con­clu­ding 
ob­ser­va­ti­ons on the ini­tial re­port of Ser­bia (2016) gi­ven by the UN Com­mit­tee on 
the Rights of Per­sons with Di­sa­bi­li­ti­es is adop­ted in the Ser­bian le­gi­sla­tion.25

The re­cent Draft Law on Amend­ments to Fa­mily Act pro­po­ses to aban­don 
the exi­sting in­sti­tu­tion of “de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city“ 
and to ke­ep only the in­sti­tu­tion of “li­mi­ta­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) 
ca­pa­city“ (Ar­tic­le 146).26 The co­urt shall de­ter­mi­ne the du­ra­tion of li­mi­ta­tion, it 
can­not ex­ce­ed three years. This amend­ment wo­uld pro­tect vul­ne­ra­ble adults ha
ving in mind con­tem­po­rary so­lu­ti­ons in in­ter­na­ti­o­nal and com­pa­ra­ti­ve fa­mily law. 

Ac­cor­ding to Law on Ces­sa­tion of Preg­nancy in a He­al­thca­re In­sti­tu­tion preg
nant wo­man who is par­ti­ally de­pri­ved of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city has 
the right to in­de­pen­dently re­qu­est for an abor­tion.27 If preg­nant wo­man is fully de
pri­ved of ca­pa­city, the con­sent of the gu­ar­dian is ne­e­ded for the abor­tion. If the con
sent of the gu­ar­dian is not pos­si­ble to ob­tain be­ca­u­se of his/her ab­sen­ce or if be­ca­u
se he/she is pre­ven­ted to gi­ve con­sent for so­me re­a­son, the con­sent of the gu­ar­di­an­ship 
aut­ho­rity (cen­tre for so­cial work) is ne­e­ded (Ar­tic­le 2). Con­cer­ning con­tra­cep­tion 
the­re is no ex­pli­cit pro­vi­sion in Ser­bian law which wo­uld re­gu­la­te if a per­son de­pri
ved of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city has a right to de­ci­de on con­tra­cep­tion 
in­de­pen­dently. So, the qu­e­sti­on is: Is it pos­si­ble for a co­urt in a de­ci­sion on par­tial 
de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city to per­mit this per­son to de­ci­de 
on con­tra­cep­tion? In our opi­nion, de­ci­sion on par­tial de­pri­va­tion of ca­pa­city co­uld 
in­clu­de rights on con­tra­cep­tion, if the co­urt finds this per­son is able to ma­ke such 
de­ci­sion. Ha­ving in mind that the preg­nant wo­man who is par­ti­ally de­pri­ved of 
‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city can in­de­pen­dently re­qu­est for an abor­tion, 
we are of the opi­nion it sho­uld be the sa­me for the de­ci­sion on con­tra­cep­tion, as 
both rights are re­pro­duc­ti­ve rights, ex­cep­ti­o­nally per­so­nal and pri­va­te in na­tu­re.

The no­velty pro­po­sed in the Draft Law on Amend­ments to Fa­mily Act is to add 
le­gal acts to le­gal ope­ra­ti­ons which the per­son de­pri­ved of ca­pa­city may un­der­ta­ke. 

24 The Law on Elec­tion of Na­ti­o­nal De­pu­ti­es, Of­fi­cial Jo­ur­nal of the Re­pu­blic of Ser­bia No. 
14/2022. 

25 Op. cit. In the pa­ra­graph 21 is sta­ted: “The Com­mit­tee is espe­ci­ally con­cer­ned by the de
nial of the rights to ma­rry and to vo­te.” 

26 The Draft is ava­i­la­ble with the Com­mis­sion for draf­ting the text.
27 Ces­sa­tion of Preg­nancy in a He­al­thca­re In­sti­tu­tion Act, Of­fi­cial Jo­ur­nal of the Re­pu­blic 

of Ser­bia No. 16/1995.



668

Gor­da­na B. Ko­va­ček Sta­nić, San­dra O. Sa­mar­džić, Le­gal Pro­tec­tion and Em­po­wer­ment... (657–673)

This is so­lu­tion which em­po­wers vul­ne­ra­ble adults gi­ving them wi­der cir­cle of 
in­de­pen­dent rights, si­mi­larly to the child at the age of fif­teen. 

The re­cent Draft Law on Amend­ments to Fa­mily Act em­po­wers vul­ne­ra­ble 
adults. First, it is pro­po­sed that the gu­ar­di­an­ship aut­ho­rity is obli­ged to pro­tect 
the dig­nity and well-be­ing of the ward; stri­ve to li­mit the rights of the ward as 
lit­tle as pos­si­ble; en­co­u­ra­ge the ward’s in­de­pen­dent de­ci­sion-ma­king pro­vi­de; him/
her sup­port in de­ci­sion-ma­king, as well as the par­ti­ci­pa­tion in com­mu­nity li­fe; 
ta­ke in­to ac­co­unt all the spe­ci­fics of the ward’s per­so­na­lity and ac­cept his de­ci­si
ons, opi­ni­ons, wis­hes, and at­ti­tu­des, un­less it is in con­flict with the wel­fa­re of the 
ward (Ar­tic­le 124). When it co­mes to ta­king ca­re of the ward, it is pro­po­sed to 
add the gu­ar­di­an’s obli­ga­tion to ma­ke su­re that the adult ward re­ce­i­ves all the in
for­ma­tion on is­su­es that con­cern him/her in a ti­mely man­ner and to ta­ke in­to 
ac­co­unt in the ut­most ex­tent pos­si­ble the ward’s de­ci­si­ons, opi­nion, wis­hes and 
at­ti­tu­des when per­for­ming the gu­ar­di­an’s du­ti­es (Ar­tic­le 135).

Ac­cor­ding to Fa­mily Act two de­ci­si­ons ena­ble ta­i­lo­red-ma­de in­ca­pa­ci­ta­tion 
to so­me ex­tent. First is a co­urt de­ci­sion on par­tial de­pri­va­tion of ‘tran­sac­ti­o­nal’ 
(‘con­trac­tual’) ca­pa­city which de­ter­mi­nes the le­gal ope­ra­ti­ons that a per­son par
ti­ally de­pri­ved of ca­pa­city may/may not un­der­ta­ke in­de­pen­dently (Ar­tic­le 147/3). 
On the ot­her hand, the Law on Non-Con­ten­ti­o­us Pro­ce­e­dings has dif­fe­rent so­lu
tion, so it is sta­ted the co­urt may in the ru­ling for par­tial de­pri­va­tion of ‘tran­sac
ti­o­nal’ (‘con­trac­tual’) ca­pa­city of a per­son de­ter­mi­ne the type of tran­sac­ti­ons such 
per­son may un­der­ta­ke in­de­pen­dently in ad­di­tion to the tran­sac­ti­ons to which he 
is aut­ho­ri­sed by the law (Ar­tic­le 40/2).28 In the re­cent Draft Law on Amend­ments 
to Fa­mily Act it is pro­po­sed that co­urt in the de­ci­sion on de­pri­va­tion of ‘tran­sac
ti­o­nal’ (‘con­trac­tual’) ca­pa­city sho­uld de­ter­mi­ne the le­gal ope­ra­ti­ons that a per­son 
par­ti­ally de­pri­ved of ca­pa­city may not un­der­ta­ke in­de­pen­dently. This for­mu­la­tion 
in fact me­ans that all ot­her le­gal ope­ra­ti­ons which are not spe­ci­fied in the co­urt 
de­ci­sion vul­ne­ra­ble adult can ta­ke in­de­pen­dently. 

Anot­her type of ta­i­lo­red-ma­de de­ci­sion is the de­ci­sion on pla­cing so­me­o­ne 
un­der gu­ar­di­an­ship. This de­ci­sion in­clu­des a gu­ar­di­an­ship plan, which is spe­ci­fic 
for each per­son.

In the cur­rent law the­re is a pos­si­bi­lity for the ma­na­ger of a so­cial ser­vi­ce 
in­sti­tu­tion for ac­com­mo­da­tion (or a per­son em­ployed­ in such an in­sti­tu­tion), to be 
ap­po­in­ted as the gu­ar­dian of all the wards ac­com­mo­da­ted in that so­cial ser­vi­ce 
in­sti­tu­tion. The Draft Law on Amend­ments to Fa­mily Act pro­po­ses aban­don this 
so­lu­tion (Ar­tic­le 130), in or­der to pro­tect vul­ne­ra­ble adult aga­inst con­flict of in
te­rests, abu­se or ne­glect in ca­se of in­sti­tu­ti­o­nal re­pre­sen­ta­tion of per­sons in re­si
den­tial-ca­re in­sti­tu­ti­ons by tho­se in­sti­tu­ti­ons. 

28 Mo­re in Пе­тру­шић 2015 p. 908.
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The Draft Law on Amend­ments to Fa­mily Act pro­po­ses that apart from a 
ward’s spo­u­se, re­la­ti­ve or fo­ster pa­rent who are pri­ma­rily ap­po­in­ted as a gu­ar­dian 
ac­cor­ding to the cur­rent law, the per­son who is par­ti­cu­larly clo­se to the ward may 
be ap­po­in­ted as a gu­ar­dian, as well (Ar­tic­le 126/2).

Anot­her no­velty con­cerns types of the gu­ar­dian. It is pro­po­sed that the form 
of gu­ar­dian, now cal­led “di­rect gu­ar­dian“, to be chan­ged to “sta­te gu­ar­dian”. A 
sta­te gu­ar­dian wo­uld be ap­po­in­ted if the fol­lo­wing per­sons can­not be ap­po­in­ted 
as gu­ar­di­ans: a spo­u­se, a re­la­ti­ve, a fo­ster pa­rent, or a per­son par­ti­cu­larly clo­se to 
the ward. The work of the sta­te gu­ar­dian is per­for­med by an of­fi­cial, em­ployed­ in 
the body of the lo­cal self-go­vern­ment unit that per­forms so­cial pro­tec­tion and 
so­cial ac­ti­vi­ti­es, and who is de­sig­na­ted by the head of that body. The work of the 
sta­te gu­ar­dian is per­for­med by an of­fi­cial who is tra­i­ned and has spe­cial know
led­ge in the fi­eld of fa­mily law and so­cial pro­tec­tion.

The Draft Law on Amend­ments to Fa­mily Act pro­po­ses to add as a gro­und 
for re­li­e­ving the gu­ar­dian of his/her du­ti­es, the ca­se when the gu­ar­dian has con
clu­ded a li­fe ca­re con­tract with the ward or anot­her con­tract that le­ads to the in
com­pa­ti­bi­lity of the rights and obli­ga­ti­ons from the con­tract with the du­ti­es of the 
gu­ar­dian (Ar­tic­le 133).

4. CON­CLU­SION

Ha­ving in mind de­mo­grap­hic trends and espe­ci­ally gro­wing num­ber 
of the po­pu­la­tion in the old age, it is very im­por­tant that fa­mily law de­als 
with the ne­eds of the vul­ne­ra­ble adults. The cur­rent in­sti­tu­tion of the de
pri­va­tion of the ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city and in par­ti­cu­lar 
co­urt pro­ce­e­dings for the de­pri­va­tion of the ca­pa­city se­em too strict and too 
for­mal for con­tem­po­rary si­tu­a­tion. Fa­mily law pro­vi­si­ons ha­ve to be adap
ted to in­cor­po­ra­te prin­ci­ples of the em­po­wer­ment and pro­tec­tion of the 
vul­ne­ra­ble adults and to ma­ke “a shift from the sub­sti­tu­te de­ci­sion-ma­king 
pa­ra­digm to one that is ba­sed on sup­por­ted de­ci­sion-ma­king”.

Ser­bian law ma­de a first step by amen­ding the pro­ce­du­ral law. The 
de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city is not li­mi­tless as has 
to be re-exa­mi­ned in the pe­riod of ma­xi­mum three years (Law on Non-
Con­ten­ti­o­us Pro­ce­e­dings amend­ments 2014). In the de­ci­sion of the par­tial 
de­pri­va­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city of the per­son, the 
co­urt has to de­fi­ne le­gal ope­ra­ti­ons which this per­son can un­der­ta­ke by 
him­self/her­self and espe­ci­ally if this per­son can exer­ci­se his/her elec­ti­ve 
right (Law on Non-Con­ten­ti­o­us Pro­ce­e­dings amend­ments 2022).

The re­cent Draft Law on Amend­ments to Fa­mily Act em­po­wers vul
ne­ra­ble adults in the se­ve­ral ways. It is pro­po­sed to aban­don the exi­sting 
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in­sti­tu­tion of “de­pri­va­tion of le­gal ca­pa­city“ and to ke­ep only the in­sti­tu­tion 
of the “li­mi­ta­tion of le­gal ca­pa­city“. It is pro­po­sed that co­urt in the de­ci­sion 
on li­mi­ta­tion of ‘tran­sac­ti­o­nal’ (‘con­trac­tual’) ca­pa­city sho­uld de­ter­mi­ne 
the le­gal ope­ra­ti­ons that a per­son par­ti­ally de­pri­ved of ca­pa­city may not 
un­der­ta­ke in­de­pen­dently. Com­pa­ring to cur­rent so­lu­tion which ena­bles co
urt to de­ter­mi­ne the le­gal ope­ra­ti­ons that a per­son par­ti­ally de­pri­ved of 
ca­pa­city may (or may not) un­der­ta­ke in­de­pen­dently, the new pro­po­si­tion 
ac­tu­ally em­po­wer vul­ne­ra­ble adults, as the co­urt can only de­ter­mi­ne the 
le­gal ope­ra­ti­ons that a per­son with li­mi­ted ca­pa­city may not un­der­ta­ke in
de­pen­dently; all ot­her le­gal ope­ra­ti­ons which are not spe­ci­fied in the co­urt 
de­ci­sion vul­ne­ra­ble adult can ta­ke in­de­pen­dently. 

The Draft Law on Amend­ments to Fa­mily Act adds the le­gal acts to 
le­gal ope­ra­ti­ons which the per­son de­pri­ved of ca­pa­city may un­der­ta­ke. This 
so­lu­tion em­po­wers vul­ne­ra­ble adults gi­ving them wi­der cir­cle of in­de­pen
dent rights, si­mi­larly to the child at the age of fif­teen.

It is pro­po­sed that the gu­ar­di­an­ship aut­ho­rity is obli­ged to pro­tect the 
dig­nity and well-be­ing of the ward; stri­ve to li­mit the rights of the ward as 
lit­tle as pos­si­ble; en­co­u­ra­ge the ward’s in­de­pen­dent de­ci­sion-ma­king; pro
vi­de him/her sup­port in de­ci­sion-ma­king, as well as the par­ti­ci­pa­tion in 
com­mu­nity li­fe; ta­ke in­to ac­co­unt all the spe­ci­fics of the ward’s per­so­na­lity 
and ac­cept his de­ci­si­ons, opi­ni­ons, wis­hes, and at­ti­tu­des, un­less it is in con
flict with the wel­fa­re of the ward. In ad­di­tion, it is pro­po­sed to sti­pu­la­te the 
gu­ar­di­an’s obli­ga­tion to ma­ke su­re that the adult ward re­ce­i­ves all the in­for
ma­tion on is­su­es that con­cern him/her in a ti­mely man­ner and to ta­ke in­to 
ac­co­unt in the ut­most ex­tent pos­si­ble the ward’s de­ci­si­ons, opi­nion, wis­hes 
and at­ti­tu­des when per­for­ming the gu­ar­di­an’s du­ti­es. It is a first step in 
tran­si­tion from the prin­ci­ple of the “best in­te­rest“ of a ward to the prin­ci­ple 
of “will and pre­fe­ren­ces“ of a ward. If the­se amend­ments wo­uld be ac­cep
ted, the le­gal sta­tus of the vul­ne­ra­ble adults as ward wo­uld be im­pro­ved.
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Прав­на за­шти­та и осна­жи­ва­ње од­ра­слих,  
ра­њи­вих ли­ца у Ср­би­ји

Са­же­так: Има­ју­ћи у ви­ду де­мо­граф­ске трен­до­ве ко­ји иду у прав­цу по­
ве­ћа­ња бро­ја ста­нов­ни­ка ста­ри­је жи­вот­не до­би, вр­ло је зна­чај­но да се по­
ро­дич­но пра­во ба­ви по­тре­ба­ма од­ра­слих, ра­њи­вих ли­ца. У 2021. го­ди­ни у 
Ср­би­ји про­це­нат ста­нов­ни­штва од 65 го­ди­на и ста­ри­јих из­но­си 21.3. Број 
ко­ри­сни­ка цен­та­ра за со­ци­јал­ни рад ко­ји су ли­ше­ни по­сов­не спо­соб­но­сти је 
у по­ра­сту (у 2017. го­ди­ни је 13.075 ли­ца лишенo по­сов­не спо­соб­но­сти).

Има­ју­ћи у ви­ду од­ред­бе Кон­вен­ци­је УН о пра­ви­ма осо­ба са ин­ва­ли­ди­те­
том, ко­ју је Ср­би­ја ра­ти­фи­ко­ва­ла 2009, ау­то­ри у овом ра­ду ана­ли­зи­ра­ју из­
ме­не у про­це­сном пра­ву чи­ји је циљ прав­на за­шти­та и осна­жи­ва­ње од­ра­слих, 
ра­њи­вих ли­ца. Јед­на од со­лу­ци­ја је ли­ми­ти­ра­ње од­лу­ке о ли­ше­њу по­слов­не 
спо­соб­но­сти на тај на­чин што се пред­ви­ђа да та од­лу­ка тре­ба да бу­де про­ве­
ра­ва­на у мак­си­мал­ном ро­ку од три го­ди­не. Дру­га со­лу­ци­ја је уво­ђе­ње оба­ве­
зе за суд да де­фи­ни­ше прав­не по­сло­ве ко­је ли­це ли­ше­но по­слов­не спо­соб­но­сти 
мо­же да оба­вља са­мо­стал­но, а по­себ­но да мо­же да оба­вља сво­је из­бор­но 
пра­во (За­кон о ван­пар­нич­ном по­ступ­ку, из­ме­не из 2014. го­ди­не). 

Ау­то­ри да­ље ана­ли­зи­ра­ју пред­ло­же­не из­ме­не пор­дич­ног пра­ва чи­ји је 
циљ прав­на за­шти­та и осна­жи­ва­ње од­ра­слих, ра­њи­вих ли­ца. Ско­ра­шњи 
На­црт из­ме­на и до­пу­на По­ро­дич­ног за­ко­на са­др­жи од­ред­бе ко­ји­ма се осна­
жу­ју ли­ца ко­ји­ма је по­треб­но огра­ни­чи­ти по­слов­ну спо­соб­ност. Је­дан од 
пред­ло­га је на­пу­шта­ње уста­но­ве ли­ше­ња по­слов­не спо­соб­но­сти и уво­ђе­ње 
уста­но­ве огра­ни­че­ња по­слов­не спо­соб­но­сти. Осим то­га се пред­ла­же да се 
суд­ском од­лу­ком о огра­ни­че­њу по­слов­не спо­соб­но­сти од­ре­де не са­мо прав­ни 
по­сло­ви, ка­ко је пред­ви­ђе­но у са­да­шњем тек­сту По­ро­дич­ног за­ко­на, не­го и 
рад­ње, ко­је ли­це огра­ни­че­не по­слов­не спо­соб­но­сти ни­је спо­соб­но да са­мо­



Зборник радова Правног факултета у Новом Саду, 3/2022

673

стал­но пред­у­зи­ма у од­но­су на сво­ју лич­ност и имо­ви­ну. Укљу­чи­ва­њем прав­
них рад­њи се, у ства­ри, про­ши­ру­је круг пра­ва ко­ја има ли­це огра­ни­че­не по­
слов­не спо­соб­но­сти, јер би мо­гао са­мо­стал­но да пред­у­зи­ма не са­мо прав­не 
по­сло­ве не­го и прав­не рад­ње ко­ји ни­су об­у­хва­ће­ни од­лу­ком. Да­ље се од­ре­ђу­је 
ду­жност ор­гана ста­ра­тељ­ства да за­шти­ти­ти до­сто­јан­ство и до­бро­бит 
шти­ће­ни­ка; да те­жи што ма­њем огра­ни­ча­њу пра­ва шти­ће­ни­ка; да под­сти­че 
са­мо­стал­но до­но­ше­ње од­лу­ка шти­ће­ни­ка, да му пру­жа по­др­шку у до­но­ше­њу 
од­лу­ка, као и уче­шће у жи­во­ту за­јед­ни­це; да узи­ма у об­зир спе­ци­фич­но­сти 
лич­но­сти шти­ће­ни­ка и при­хва­та ње­го­ве од­лу­ке, ми­шље­ње, же­ље и ста­во­
ве осим ако је то у су­прот­но­сти са до­бро­бо­ти шти­ће­ни­ка. Пред­ви­ђа се 
оба­ве­за ста­ра­те­ља да се ста­ра да шти­ће­ник бла­го­вре­ме­но до­би­је сва оба­
ве­ште­ња о пи­та­њи­ма ко­ја га се ти­чу и да у оба­вља­њу по­сло­ва ста­ра­те­ља 
у нај­ве­ћој мо­гу­ћој ме­ри узме у об­зир од­лу­ке, ми­шље­ње, же­ље и ста­во­ве 
шти­ће­ни­ка. На тај на­чин се да­је при­мат прин­ци­пу же­ља и ста­тво­ва шти­
ће­ни­ка у од­но­су на ра­ни­ји прин­цип нај­бо­љег ин­те­ре­са шти­ће­ни­ка, а што је 
у скла­ду са са­врем­ним кре­та­њи­ма у ком­па­ра­тив­ном по­ро­дич­ном пра­ву.

Кључ­не ре­чи: од­ра­сла, ра­њи­ва ли­ца, за­шти­та, осна­жи­ва­ње, ли­ше­ње, 
огра­ни­че­ње по­слов­не спо­соб­но­сти. 

Да­тум при­је­ма ра­да: 26.09.2022. 
Да­тум до­ста­вља­ња ко­нач­не вер­зи­је ра­да: 20.11.2022. 
Да­тум при­хва­та­ња ра­да: 08.12.2022.


