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KOPAK HA3A/I 3A )KEHCKA JbY/ICKA ITPABA:
OXUBJbABAIGE ITUTABA ITPABA
HA ABOPTYC VY 21. BEKY®

Canceiniak: YV ganawre epeme, paso Ha abOPULyc je HEMUHOBHO HOCUIANO0
He camo UpasHo, el u HoAUUUYKO U 8epCKo luiuarse, Koje je 1oguHama ipegmei
OpojHuX paciipasa, Kako y foliegy melo8ol MOPAIHOT Kapakiiepa, wako u y io-
i1eqy iipasHol wipewimana. Hasxcanociu, uureenuya je ga jow yeex Huje uoctuinyiu
KOHCEH3YC 0 Upasy Ha abopuiyc, wito uctuudy u 3alo6opuuyu dokpetia ,,pro-life*
u ,,pro-choice". Ananusupajyhu mehynapogna gokymeria Kao u cygcky upaxcy,
aymiopka y pagy uspaxcasa 3a0puHyimiociu 3001 axkiyeine cuiuyayuje y iojequHum
3eMmama, Koje 3001 pecupuKiiugHOl yMauera Upasa Ha abopiuyc ocidasbajy
Jicene bes agexeaiine u HOMIYyHe UPAsHe 3aulitiuiie.

Kwyune peuu: wygeka iijpasa, #ceHcKa sygeka upasa, upaso Ha owiiosarse
#puBaiHol U HOPOGUYHOT JHCUBOIIA, TPABO HA AOOPILYC.

1. YBOA

AOOpTYC je 0OLyBeK MPEACTaBIba0 BaKHO BEPCKO U MOPAJIHO IIUTAHE, AU UCTO
TaKO TPABHO U MOJUTUYKO MUTAHE OKO KOJeT 1 TaHaC He ITOCTOJH jaBHN KOHCEH3YC.
Cetumo ce camo nopyke JoBana [laBna Il npen onpxaBame IV CBetcke KoHpe-
peHIyje o )keHama y [IeKMHTY KOjH je TOM MPUITUKOM jOIIl jeTHOM MTOHOBHO CTaB
KaTonnuke 1pkBe 1 M3pHUUTO HETUPAO MPaBoO Ha abopTyc, cmarpajyhu: ,,...11360p
abopTyca, KOju 1 1aJbe 0CTaje TEXKAaK I'PeX, e Hero MITo OMBa OATOBOPHOCT KOja
ce mpedalyje Ha KeHY, jecTe 3JI04MH KOjU BaJba MPUITUCATH MYLIKapIy U cayye-

" Pajx je usnoxken Ha [V MeljyHapoiHoj Hay4HOj KOH(pEepeHIHjH ,, [ [paBHa Tpauiinja U HOBU
MpaBHU N3a30BU" KOja je onprkana 13. u 14. oktoOpa 2022. ronune y opranuzanuju [Ipasror da-
kyaTeTa YHuBepsutera y Hosom Cany.
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CHUIIITBY APYIITBA...TPEN TAKBUM IepBep3rjamMa KOJIMKO CaMO ITPU3HAKA 3aCITy-
JKyjy JKeHe Koje U3 Xepojcke Jby0aBH MpeMa ueinMa u3Hoce TpyaHohy Be3aHy 3a
HETIPaBAY y CEKCYaTHMM OJHOCHMA HAMETHYTHM CHIIOM...“.> TToueTax JbymcKOr
JKUBOTA (0 YeMy OpOjHU TE€O0JI03H FOBOPE, U KOjH je BUILIE ITyTa OHO MPEAMET OIITPHX
pacmpaBa Mel)y cBemTeHuM JTUIMa U JTanIiMa) carjie[jaH U3 yIiia IpaBa, OMHOCH
ce Ha MUTame opeBama TPEHyTKa O KOjeT MOJKEMO CMaTpaTH Jia IIOYH-E IIPaB-
Ha 3aIlITHTA )KUBOTA, Tj. OX KaJ MOKEMO CMaTpaTH Ja je ¢heitiyc TTIOCTAO ocoda.

Bumie myTa ce TOKOM UCTOpHje MEHA0 CTaB O TOME Ja JiH ce (eryc Tpeda
cMarpatu JpyackuMm omhem. Ctapu ['pun 1 Pumibanu cMaTpaiu ¢y aa )KHUBOT
HOYHE-E IPBUM y/IHCajeM, IITO je 3aIpaBo MOMEHAT poljema aetera.’ KacHuje ca
pa3BojeM XpuirhaHCTBa MoUesa Cy Ce jaBJbaTH ONPEUYHA MHUIILJBEHha i CXBaTarba
0 MOYETKY JBbY/ACKOT xuBOTa*, ma 6u manac Katomnuka npkBa 3ay3ena cTaB Ja
KWBOT MOYN-E O TPeHyTKa 3aueha. Y Jynansmy, mpeMa MUIIIbEehY HIXOBUX
Teosora, geryc nocraje Jpyacko ouhe Momentom pahama, 1ok y Mcnamy cmatpajy
na deryc HUje Jbyacko 6uhe Hu y ipBux 120 maHa jep jomr yBek Hema AyIIy.’

VY mpouiocTy, HapaBHO, OATOBOPE Ha OBY BPCTY MHUTamka MOjeANHLH Cy Tpa-
YKUJIH Off TEOJIOTa, JIOK TaHac, ca pa3BojeM HayKe U MEIUIINHE OJrOBOPE TPAKUMO
OJ1 CaBpeMEHHX Hay4YHHKa U UcTpaxknBaya.’ [IpobieM HaxaaocT Mep3ucTupa, y
CMUCITY Ja ¥ laJhe HeMaMo YHH()OPMHUCAH CTaB O TOME KaJla TOYHEHE JBYICKH KH-
BOT, Tj. Ia JIU ¥ JaJb€ Taj TPEHyTaK Be3yjeMo 3a MOMeHaT 3a4yeha, Win 10 HcTeKa
40. nana ox 3aueha, v mak pahamem.” [IpOTHBHUIM ITpaBa Ha abOPTYC € Pas3IoromMm
3aroBapajy cTaB Ja je eTyc o caMor nmoveTka Jbyacko ouhe, cmarpajyhu adopryc
yOHCTBOM *XUBOT Onha, TadHuje HHOAHTUITHIOM, JOK ca IPYTe CTpaHe, IPUCTAIIH-
e MpaBa Ha IPEeKua TpyAHohe Cy MPBEHCTBEHO (POKYCHPaHU Ha 3aLITHUTY MpaBa
YKCHA JTa IMajy cI1000Ty n300pa. YKOIMKO CE OCBPHEMO Ha HEKE OJ paHHje YCBOje-
HUX MeXaHn3aMa 3a0paHe MpaBa Ha a00pPTYC, MOMYT OHUX JIOHECEHHUX Y HAIIUCTHY-
k0j Hemaukoj u PyMmyHHUju® KOju Cy YCBOjEHH IO M3rOBOPOM ImoBehama CTOIe

2 Bugern : https://www.womenngo.org.rs/sajt/sajt/izdanja/feministicke_sveske/Fs_s5/papa.html

3 To MunIbeY ApUCTOTENA, )KUBOT MYIIKOT (eTyca 3anounse 40. nana o1 nana 3aucha,
axeHcku deryc Hakon 90 naHa ox gaHa 3aueha.

4 Jlyro BpemMeHa 3BaHUYHE cTaB KaTonnuke pKBe je OHOo 1a )KUBOT MOYH e HaKkoH 40. naHa
ox nana 3aueha. On 1869. roguHe 3acTyma ce CTaB Jia )HUBOT ITOYHE 0/ TpeHyTKa 3aueha (Con-
nery, J.S.J.: “dbortion: The Development of the Roman Catolik Perspective”, Layola University
Press, Chicago, 1977).

3 Koucrantunosuh-Bunuh, C. u lerpymuh, H. ,,)Kene 3axonu u gpywineena ciieaprociu™
Kwura npyra, Hum, 2010, cTp. 24.

¢ Tlowasuh, 3. ,,[Ipexug wwipygrohe — tipasnu actiexiuu™, Kparyjesau, 1997, crp. 86-93.

7 laHac ©MaMo YaK cellaM HaydHHX TeOpHja Koje ce 6aBe OBHM IUTAHEM, O TOME JIeTalb-
Huje y Pobepr,J.:La révolution biologique et génétique face auex i gences dudroit, Revuedudroit
public, 5/84, cTp. 1282.

8 3abpana abopTyca U KOHTpALEINIKje ce CIPOBOAMIIA Y eproy of 1966 no 1989. roaune,
KaJza je 3a0enekeH HarlIk MOpacT MPOIEHTa CMPTHOCTH JKeHa 300T HECTPYYHHUX abopTyca, U TO
3a uak 87%.
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HaTaJUTETA (M KOJU CY Y jJEAHOM KPaTKOM BPEMEHCKOM MHTEPBATY U JaJIA PE3yJI-
TaTe y cMHCIiy ioBehama cTorne pacta MpupoIHOT IPUPAILTaja), CACBUM je jaCHO U
Kpajibe HeITPUMEpEHO J1a JaHac mpaBaaMo 3abpaHy IpaBa Ha aOOPTYC IO OBOM
HCTOM BpPCTOM u3roBopa.’ ¥V T3B. KOJIU3HUjH ,,lIpaBa Ha KUBOT" (heTyca U mpasa
JKeHe Ha ciobomy n3bopa, pasMarpajyhu ra y KOHTEKCTY JbYJCKUX TTpaBa u cio0o-
I, TPEAHOCT HECYMELUBO Tpeba AaTH MpaBy KeHa Jia uMajy cinoboxy usbdopa.'”

2. IINTABE JIETAJIN3AIIMIE ABOPTYCA

Behuna 3emasba y cBeTy OTIOUEIA je MPOLIEC 3aKOHCKE Jierajiu3aiuje abop-
Tyca Ie3JeceTHX TOAMHA IPOIIJIOT BeKa 3aXBasbyjyhul TaganmeM CHaKHOM KeH-
CKOM TIOKpeTy, cMaTpajyhu Jieranuszaiujy npekuaa TpyaHohe BpcHy mooeay Haa
HOJIMTHYKNM U BEPCKUM €CTaOIMIIMEHTOM HCIHCYjyh ,,ClTaBHY CTpaHHIY JKeH-
cke ucropuje’.!! MelhyTum, 3abUX TOAMHA CBEIOIM CMO HATJIOT 320KpeTa y MOo-
TJIey J03BOJIE BIIEHa a00pTyca, HAPOUUTO y 3eMIbaMa EBPOIICKOT U aMEPUIKOT
koHTHUHEeHTa. CeTuMO ce OpojHuX npoTecta mupom Eepone u CAJl-a, opranu-
30BaHUX OJ] CTpaHe HeBJAAMHIX OpraHu3alirja, CII000IHUX M0jeIMHAIIA 3aIITHT-
HUKa JbYICKUX TIPaBa, KOju Cy ce OJUIyYHO IPOTUBWIM 3a0paHu abopTyca cMa-
Tpajyhu ra mpaBoM CBake jKE€HE JIa PacIoyiayke CBOjUM TEJIOM.

LlenTap 3a penpoayKTHBHA [TpaBa'? aHAIM3KPao je CHTYaIHjy ca abopTycuma
IIPOM CBeTa, Ki1acupuKyjyhu 3emibe y IeT rpyma. Y mpBy TpyITy CHaiajy 3eMibe
y KojuMa je abopTyc 3a0parmeH 3aKOHOM Y CBM OKOJIHOCTHMa, YKJbyuyjyhu ciy-
4ajeBe KOju ce TUUY 37 paBiba WU KUBOTA KeHe (90 MIIIHOHA jKeHa y PeTpoTyK-
TUBHOM J100Y, viii 5% o] yKYITHOT Opoja, )KUBH Y JeJHO] O] OBHX 3eMaJba). [[pyra
rpyIia 3eMaJba JJ03BOJbaBa aDOPTyC caMo KaJia je JKUBOT JKEeHe YTpoxkeH (y OBUM
3eMJbaMa KUBH 360 MHJIOHA JKeHa Y PENPOAYKTHBHOM 100y, Win 22% 0f yKyITHOT
Opoja). Tpeha rpyma 3emasba 103B0OJbaBa a0OPTYC M3 37[PaBCTBEHUX paziiora, Kojy
yuHU 240 MUIUOHA KEHA, OJTHOCHO 14 0JICTO KEHAa y PENpPOIyKTHUBHO] 100U, Y
YETBPTOj TPYIH 3eMajbha 3aKOH y3UMa y 003Up ¥ €KOHOMCKO-COIIHjaTHEe OKOJTHO-
CTH KOje MOTY yTHIIaTH Ha TpyAHOhy U MaTepuHCTBO. OBa 3aKoHCKa (opmyia
oOyxBara 380 MunnoHa xeHa, wto je 23% on ykynsor Opoja. Konauno, 36%
JKEHa y penpoaAyKTUBHOM 100y, min 590 MUIHOHA KeHa, JKUBH Y HEKOj Of1 3eMalba
KOje I03B0JhaBajy adopTyc TOKOM MpBUX 12 Hexesba TpynHohe. MelhyTuM, y HeKuM
0]1 OBHX 3eMaJba MOTY C€ MPUMEHUTH Ao/aTHa paBuia. Ha mpumep, npucranak
Cympy’kHHKa je motpeban y Mapoky, Typckoj, Cupuju, Cayaujckoj Apaduju, Je-

 Om. nut. Koncrautunopuh-Bunuh, C. u [lerpymuh, H., cTp. 27.

10°0mn. uur., Koncrantunosuh-Bunuh, C. u lerpymuh, H., cTp. 25.

" Mpuesuh, 3., ,,[lobauaj usmehy croboge u nyscge*, OKpyrim cTo, 9acoruc ,,JKena”, 3arpe0,
1990.

12 Buneru Ha: https:/reproductiverights.org/?s=abortion
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Meny, YjenumennM AparnckuMm EMuparuma, ExBaTopujannoj ['Buneju, Uamgone-
3uju u Janany. Ha nmuctu 3emaspa y Kojuma je abopTyc 3a0pameH mojl OHII0 KOjUM
OKOJIHOCTHMa Hajase ce: Aunopa, Jlomuamnkancka Pemmybnuka, CanBamop, XoH-
nypac, Manarackap, Manra, Hukaparsa, ®uinnunu u Batukas.

[Ipomte ronune, Bpxoau cyn Cjenumenux Jlp:kaBa YKUHYO je TpaBo AMe-
puKaHkaMa Ha aboptyc. OmykoM BehiHe KOH3epBaTUBHUX Cynuja, 6 Hampema 3,
BpxoBau cyx je y mpecyau Jlo6¢ mpoTuBs [lekcoH, moHeo omTyKy 1a 3adpanu abop-
Tyc HaKkoH 15 Henesbe TpynHohe, moHuITaBajyhn qBe KJby4HE ONITyKE KOje Cy
MITATHIE TIPaBO Ha MpeKu TpyaHohe: ciryuaj Poy mpotus Bejma u3 1973. roau-
He kao u cnyyaj Kejen u3 1992. ronune. Konzepsatusuu cyauja Camjyen AnuTto
j€ Y MUIIIJBEELY Cy/Ia M3HEO CTaB Aa ce y YcraBy CjenumbeHIX ApiKaBa HE TTOMHIHE
abopTyc, HUTH J1a YCTaB TapaHTyje MpaBo Ha MPEKU] TPyAHOhe MpeKo Apyror
mpaBa Ha cioboy, ogdammyjyhu apryMeHT U3 IpeTX0aHO TIOMEHYTa IBa clIydaja,
npema KojeM ce aeuHUIIE 1a YCTaBHO MPaBo Ha ciodony odyxBaTa U MpaBo
TIOjeIMHIIA Ha TPUBATHOCT Y TOHOIIEHY O/TyKe 0 abopTycy. Ha ocHOBY mipecyne
n3 2022. ronune, abopTyc ce AJepuHHULIE ,,CYIITUHCKN Pa3IuIuT O IIpaBa Ha
ciobony, jep ce ’UMe YHUINTaBa )KUBOT (eTyca.

Tpeba nmaTu y BUAY Ja npecyna BpxoBHOT cyna He 3HAUU U ayTOMATCKy
3abpany BpIema npeknaa TpyaHohe y csum npyxasa CA Jl-a. Pacmipasa o serai-
HOCTH BpIleka adopTyca oA cazna he ce BOAUTH UCIPE 3aKOHOAABHUX Tella aMe-
PUYKHUX ApXKaBa, Koje he, cBaka 1mojeqiHavHO, pEryIiucaTH Wi 3a0paHUTH BPITICHE
abopryca. JacHo je youspbMBa Tojena Mel)y aMepuukuM JpskaBaMa, y KojuMa cy
Ha BJIACTH PEMyOJIMKAHITN U IEMOKpaTe, 0K Cy HajBeha orpaHnvema y CpeambeM
3anany u jyry Amepuke. MoxeMmo pehu na he y roToBO MOJOBUHU aMEPUUKUX
Ip>kaBa ONTH OTpaHWYEH MMPUCTYII a0OPTyCy 300T yBolhema Mepa IMmonyT 3adpaHe
npekuaa TpyaHohe ox mecte Hezebe (Kajaa je 3a )KeHY TeIIKO U 3HATHU Ja JIH je y
IIPYyTOM CTamy), Kao M OTpaHuYaBame Opoja pasyiora Koju OM OHOO0PHIIH ITPEKU T
TpyaHohe, monmyT NpUpOJHUX aHOMaIHja GeTyca U Cil.

Uect nmpeaMeT KPUTHKE MO MUTaky TOMITOBAaKkA KEHCKUX JBYICKHUX MpaBa
ouna je Jlarnncka Amepuka. Ha nan sxena 2022. rogune, Konrpec I'Baremarne je
YCBOJHO 3aKO0H O ,,3aIlITHTH XUBOTA W IOPOIUIIE" KOjUM je moBehao 3aTBOpCKe Ka-
3HE 32 JKeHE KOje Cy U3BPIINIIE ad0pTyC (Ca TpH FOIMHE Ha YaK JeceT). 3aTBOPCKE
Ka3He Tmpensul)eHe Ccy ¥ 3a JOKTOPe W MEAUITMHCKO 0CO0Jhe KOje OU ITOMOTJIO JKe-
Hama Ja npekuny TpyaHohy. llIto ce Tuue qpyrux 3emasba JlaTuHcke Amepuke,
Komym6uja je mpommpuia mprucTyn abopTycCy 103BoJbaBajyhu mpekua TpyaHohe
1o 24. nenesve.* V cenrem6py 2021. roguae MeKCHKO je Jieraan3oBao abopTyc,
IIOK je ApreHTHHA T03BOINIIa MpeKu I TpyaHohe no 14. nenesne (HakoH 14. Heme-
Jb€ CaMo y cIydajeBHMa CUJIOBAHa MM OMACHOCTH 10 JKUBOT MajKe).

13 Panuje je KomymOuja no3BosbaBasa abopTyc camo y Ci1y4ajeBUMa OMaCHOCTH 110 KHBOT
Majke, Masnopmalmje mioaa u TpyaHohe Koja je 6uia nocspeaulia CUiIoBama.
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[Tutame abopTyca je 3HaUajHO y3apMano u EBporry, HapounTto Ilobcky, y
K0joj je y HoBemOpy 2021. roaune neBojka on 30 ronuHa ympiia of cerce y 22. He-
IleJbr BUCOKO pu3ndHe TpyaHohe. Camo roguny panuje, 2020, [Tosscka je 3a0pa-
HUJIA IpeKu] TpyAHohe, 1a Ou ra KacHHje 103BOJIMIIA JeJUHO Y ClydajeBUMa UH-
TIecTa, CUJIOBakha U IPETHE 10 JKUBOT Majke. C apyre cTpane, nMaMo VIpcky koja
je'y ceom OcmoM amanMany (goHeToM joir 1983. ronqune) Ycrasa 3abpamuBaia
npekun TpyaHohe, ma 6u ra 2013. ToamHe T03BOMMIIA CaMO Y CITy4ajy Kaja je yrpo-
eH kuBoT Majke.* Konauno, 2018. roquHe pacnucat je pedepeHayM Ha KojeM
cy Wprmu n3riacany geraau3ainjy abopryca.

VY vak 14, ox 52 eBporicke 3emMibe, abOpTyC ce cMaTpa 3JI04MHOM, JOK je Mai-
Ta jeauHa IprkaBa diaHWIa EBporicke yHHje kKoja 3a0pamyje abopTyc. Bennka
bpuranuja u ®unHcka 3axTeBajy oJ] )KeHa 0JJOOPEHE Ol CTPaHE JBa JieKapa MpHje
HET0 UM Ce J03BOJIM abopTycC, MoK y BehnHm 3emMaspa EY je moTpeban mpucTaHak
poauTesba y ciryyajy abopryca koa manonetux auna. Y LpHoj [opu, Beh roau-
HaMa yHazaz cycpehemo ce ca mpo0sieMoM CeTIeKTHBHUX abopTyca, TAaUHH|e yKIIa-
HBama )KEHCKHX (eTyca.

Camo nmuTame Mpeknaa TpygHohe je, MopaMo MPU3HATH BPJIO OCETIHHBO
yIpaBo 300T HeJocTaTKa rIodaaHor KoHceHsyca. Hujenan, o cana ycojen mehy-
HapOJHM W PETHOHAJHHU aKT He TOBOPH JUPEKTHO O MpaBy Ha abOpPTYC, IITO je ’
JIaJI0 je/IHY BPCTY MOJACTHUIIAja TPUCTATUIaMa pro [ife mokpeTa Jia TOAaTHO YTHYY
Ha HaIlMOHAJTHA 3aKOHOMIABCTBA y MHUJBY daJheT Cy30mjarha mpaBa Ha abopTyc.

2.1. OcBpT Ha npaBo Cpouje

Veras Cpouje,!® y uwnany 63. npensuha ma cBako wMMa IpaBo aa CI000IHO
omydyje o pahamwy nerue. [lomeHyTO IpaBO je BPIIO CIOKEHO MPaBo, jep ce UCTO
MOYKE OCTBAPUTH KaKO y IIUJby palarba jierie, Tako U y Iy CpevaBama pahama.'
3akoHH Koju O6mmxke AeduHuUILy oapendy u3 uiana 63. Ycrasa Cpouje cy Ilopo-
JUYHHU 3aK0H!7, 3aKOH 0 TOCTYIIKY IMPEKHIa TPy AHOhe y 3[paBCTBEHO] YCTaHOBH!®
Kao ¥ 3aKOH 0 OMOMEIUIIMHCKH TOTIOMOTHYTOj orutoamu'®. ¥V npaBy Cpouje,
NIeBOjKa-TPYyMHUIIA, KOja je HaBpmIriIa 16 romrmHa MOYKE CaMOCTATHO TPAKHUTH
MPEKH/] TPyAHONE, IITO YjeHO 3HAYH /1A je MPABO HA CAMOCTAJIAH 3aXTEB MPOIIH-

14 Kasna 3a nenerannu abopryc je 14 roguna 3arsopa.

15 Veras Peny6nuke Cp6uje, Cryorcoenu inacnux Peityonuxe Cpouje 98/2006.

16 Kosauek Cranuh I, "Peiipogykitiuena ayimlonomuja scene kao mygeko ipaso” y “"Pogha
PABHOUPABHOCTU — 0g jJegHAKUX Upasa go jegnakux moiyhnociuu” 300pHHUK pajoBa ca HayYHOT
cKyma ozpskaHor 27. centemb6pa 2019, beorpan, CAHY, 2020, ctp. 122.

17 Tloponuunu 3akoH, Ciyarcoenu tnacnux PC 18/2005, 72/2011, 6/2015.

18 3aK0H 0 OCTYTIKY MPEKHIa TPy AHONE y 3ApaBcTBeHOj ycTanosu, Cuyacoenu tnachux PC
16/95 u 101/2005.

19 3aKk0oH 0 GMOMEIUIIMHCKH MOTIIOMOTHYTO] orutonwk, Cryocbenu iracnux PC, 40/2017,
113/2017.
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PEHO y OJIHOCY Ha MHOTa JIpyTa IpaBa Koja ce CTHYy HAKOH HaBpIaBamba MyHO-
nercTBa.”’ 3aKOHOABAIl je Ha OBaj HAUMH 3ay3€0 jacaH CTaB O TOME KO MOYKE M KO
Tpeba a ToHece OTyKY O IPEKUIy TpyAHOhe, OCHM y CITydajeBUMa He HCITyHha-
Bama yCJIOBA KOJU C€ THIY CTapOCHE JO0HU.

3aKoH 0 MOCTYIIKY MPEeKnIa TpyaHohe ¥ 3ApaBCTBEHO] YCTAHOBU?!, KOjH je Ha
cHa3u Beh CKopo Tpu JeneHuje pa3nukyje: npexu Tpyanohe no 10 Henesse cra-
pocTu ioaa; npekun Tpyaaohe ox 10 mo 20 Hemesbe CTapOCTH ILIONA; U IIPEKUT
TpyaHohe nipexo 20 Helesbe CTAPOCTH IJI0/1a. 3aKOH Ha OBaj HAUMH HE TIOCTaBJha
TOpIbYy TPaHUITY 3a IPEKHU TPyaHONE, ICTOBPEMEHO cMaTpajyhu TpyaHohy mpe-
ko 20 Hesesbe CTapOCTH IIOAA KaCHOM TpyaHohom.?? 3a mpekua TpyaHohe 10
10-Te HEMme B CTApOCTH TUIONA, JIeKapy HMajy 00aBe3y YTBphHuBarmba 3IpaBCTBEHOT
CTama KEHE/JIeBOjKe KaKo He OU JIONLIO 10 HapyIllaBama 31paBiba yCIell U3BP-
menor abopryca.?? Kako ce HaBonn y uiaaHy 3. 3aKOHA O TMOCTYIKY IIPEKUIa
TpyaHohe y 3ApaBCTBEHO] YCTAHOBH, YKOJIMKO JIEKap MPOLEHHU J1a OM TIPEKU ]
TpyaHohe MOrao HapyIIUTH 3PaBJbe UIN YaK YTPO3HTH JKUBOT JKEHE/TECBOjKE
uctu Hehe Mmohu OuTH u3BpIeH. BUTHO je MOMeHyTH Ja 3aKOH, Y 3aBUCHOCTH OJI
CTapoCTH TII0/a, NeUHHUIIE KOje CY TO 3APABCTBEHE YCTAHOBE y KOjIIMa CE€ MOXKE
W3BPIIUTH NpeKu TpyaHohe (wian 10.), kKao u Jiekapy OTHOCHO MEAUIIMHCKA TeJa
KOja Cy KaJpa U3BPIINTH TIOMEHYTH 3aXBaT (WiaH 2.).

MenuiuHCcKa HHTEPBEHIIU]a, KA0 IITO je MPEKUJ TpyaHohe, HECyMIbHBO
caJpku U opeleHa MopaTHa U eTHIKa yoehema omHOCHO cXBaTama. Y TOM CMU-
city, 3aKOH 0 3paBCcTBEHO] 3aiTUTH> y wiany 171. mpensuba MmoryhHoCT 3a 31paB-
CTBEHOT paJHMKA J1a ofbuje ...Mpy’Karbe 3MPaBCTBEHE 3aIITHTE aKO 3PaBCTBEHA
ycayra Kojy Tpeba Npy>KUTH HHje y CKIIaay ca leroBOM caBelihy, nin MehyHa-
POIHUM MPaBUIINMa MEAUITMHCKE eTHKe” . CBaKako NCTHUIIAFLE TTPUTOBOPA CABECTH
HE BaXKM y ClIy4ajeBUMa MPYKaka XUTHE MEAUITMHCKE TOMONH.

[MuTame Koje je N3y3eTHO aKTYeIHO MOCIeNbI HU3 TOJJMHA OJHOCH CE Ha
JIMjarHOCTH(HKOBakhe TeHeTCKUX omtehema 1miona, koje je y Cpouju ypeheno
3aK0HOM O MIPEBEHITUJU U AUjarHOCTHUITN TEHETHIKUX OOJIECTH, TEHETHYKH YCIIO-
BJLCHUX aHOMaJIHja U peTKux Oonectn.” Unan 34. jacHo neduHwuiie Koje cy ooa-
Be3e JieKapa, cMaTpajyhu ra OArOBOPHUAM ...3a MITETY POAUTEIFIMA JETETa KOje je
poheHo renetTuyku omreheHo”, ycien mporycTa jJekapa aa 00aBecTH POAUTEIhE

20 Om. uut. Kosauek Cranuh T, cTp.133.

21 3akoH 0 OCTYTIKY Npekuaa Tpyanohe y 3apaBcTBenoj yeranosu, Cruyocoenu inacrux PC
16/95 u 101/2005.

22 Kosauek Cranuh I, "IIpexug xacne wupygnohe y iipasy Cpouje u yiiopegnom espoickom
iipasy”, 36opuauk panosa [IpasHor dakynrera y HoBom Cany, 2015, Bou. 49, Bp. 2, ctp. 484.

23 I6u ., unas 5.

24 3aK0H 0 3/[PABCTBEHO] 3alITUTH, CIy)KOeHu riacuuk PC, 6p. 107/2005, 72/2009- np. 3akou
88/2010, 99/2011, 119/2012, 45/2013- np. 3axon u 93/2014.

25 3aKOH O MPEBEHIMjH U JAUjarHOCTHUIIM ICHETHYKHUX OOJECTH, TEHETHYKH YCIOBIBEHUX
aHomainuja u petkux oonecru, Cryoscoenu inacnux PC 6p.8/2015.

580



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 2/2023

0 3/IPaBCTBEHOM CTamby JeTeTa rnpe pohema. Y HacTaBKy, rope MOMEHYTH YJiaH
MpU3HAje POAMTEIbHMA TIPABO HA HAKHAJY HITETE KOja je MPBEHCTBEHO CACTOjH
13 AYIIEBHUX 00J0BA Y3pOKOBAHUX JIETETOBOM OHECIIOCOOJheHOIITNY 32 HOpMajiaH
pacT u pa3Boj. 3a ouekuBaTH je /1a he OuTH BUIIIE CYACKUX MOCTYIAKa, HA OCHOBY
OBE 3aKOHCKe oapenoe, rae he Outu Ha TepeTy JeKapa Ja JOKaxe a HUje OATOBO-
paH IITO HUje YCTAHOBUO T€HETHYKH YCIIOBJbEHE DOJIECTH M aHOMaJTHje 101a. 0

3. AHAJIM3A MEBYHAPO/IHUX JOKYMEHATA

I[TpaBo Ha aGoOPTYC MPeEACTaBIba EKCKIY3UBHO MPABO TPYAHHUIIE? ¥ OHO YHHH
JIe0 PENPOAYKTUBHUX TIpaBa U ciobona. [IpaBo Ha mpekun TpyaHohe je TUYHO,
JIMCTIO3UTHBHO, HEOTY)MBO M HEMMOBHHCKO IPABO KOj€ MPHUIIajia cCaMo TPYAHHUIIN. >
[anac je y TOoTOBO CBHM JIp)kaBama 4iaHunaMa EBporicke KoHBeHIHje abopTyc
Jerajan3oBaH, MelyTuM Tpeba uMaTH y BUIY A4, C ApyTe CTpaHe, IPpaBo Ha mpe-
KU1 TpyAHOhe 1 1ajbe HHje HU Y jeTHOj APXKaBH y TIOTITYHOCTH y JIOMEHY ITPaBHO
croboHoT pocTopa skeHe,”? Beh je HaXalloCT U Jajbe MpeaMeT Behux, 0THOCHO
MamHX OrpaHuydema. Jleranuzamnuju abopTyca HECYMIBLUBO je AOTPUHENa U YU Hhe-
HUIIA Jla caMa 3a0paHa BpIieka abopTyca He yTUYE HU Y KOM CI1y4ajy Ha HeroBy
ydecTanocT, Beh HanpoTuB, moBehaBa cTOIMy CMPTHOCTH JKEHa.

[Mutame mpaBa Ha abopTyc, Kako je Beh OMiIo MpUiINKe paHuje IOMEHYTH,
JI0 caja HUje OMo TIpeaMeT MpaBHEe peryJanuje y HujenHoM Mel)yHapomHoM u pe-
THOHAJTHOM JI0OKyMeHTy. C Ipyre cTpaHe, HeKe 4JiaHOBe Mel)yHapoHUX KOHBEH-
I1ja HEOMXOIHO je OJIMIKEe aHAIM3UPATH Y IINJbY FBUXOBOT MHUPET TyMauerma.

CemamMaeceTnx roguHa MPOLLIOT BeKa MOYUIbE ce IpuaaBaT Beha naxma
3aIITUTH KE€HA U lUXOBUX TIPaBa, fla ou Yjenumene Haje 1975. romuny nporia-
crin MehyHapomHoM roguHOM keHa, mocBehyjyhu ce HU3y akTHBHOCTH Y LIUJBY
OoJber carsienaBama TAQIallbe CUTyalllje Ha TT0Jby 3aIITUTE IIPaBa )KeHa U TO Y
nepuony Jexazne skeHa, Taunuje on 1976. no 1985. ronune.

O mpaBy Ha cJI000THO W OITOBOPHO OJITyYHBAEK-E O OpOjy Jele cBeaode U
JOKYMEHTH YCBOjeHHU Ha KOH(epeHInjaMa YjeAnbeHnX Haluja nocBehenum mpa-
BrMa sxeHa.? Ha Kondepenuju y Iekunry ycpojena je [lekuniika aexnaparmja’!
no3Hatuja kao [Tnardopma 3a akiujy y KojoM je eHama PU3HATO MPaBo 11 ,,..BIa-
JIajy CBIM aclieKTHMa CBOT'a 3/IpaBJba, TOCEOHO CBOjOM BIIACTHTOM ILTOTHOIINY, 01

26 Om. tut. Kosawex Cranuh I, ctp. 487.

27 Kouctautuuosuh-Bumuh, C. u [erpyumh, H. om.uut., cp. 88.

28 Koucrautunosuh Bunuh, [Merpymuh, H., Peipogykiuusna ipasa u cioboge, ipaso na
Hepahare, JKeHCKU NCTPaKUBAYKHU [IEHTAP 32 eAyKalujy ¥ KoMyHHuKanujy, Hum, 1990. cp. 15-20.

29 On. uut. Koncranrunosuh-Bunuh, C. u [Terpyumh, H., cp. 89.

30 Mekcuko Curu 1975, Konenxaren 1980. u Hajpoou 1985.

31 Vjenumene Haruje, YeTBpTa cBeTCKa KOH(EPEHIKja 0 )KeHaMa, http:/www.un.org/
womenwatch/daw/beijing/platform/declar.htm
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OCHOBHE BOJKHOCTH 32 jadarse IbUXO0BE yJore y ApymTBy . Y nekuntikoj [limatdop-
MU 3a aKLWjy, TauHuje y naparpady 95, HaBoau ce CKyl Mepa U aKTUBHOCTH KOje
Tpeda mpeay3eTH Y MIJbY M000JbIIamka IPYIITBEHOT MTOJI0XKAaja KeHa, Kao U OCTBa-
pHBaa IyHe paBHOIIPABHOCTH, HICTUUYhHU MPaBo cBake KeHe/IeBOjKe 1a KOHTPO-
JINTIIE CBOjY CEKCYATHOCT M CEKCYaTHe OTHOCE, Kao ¥ Ja 0 TOME OIITyTyje Ha HCTO]
paBHU Kao u mymikapai. [laparpad 232. nexunmke [1nardopme 3a akiujy 3axre-
Ba O] BlIaJ1a 3eMaJba MOTIUCHHUIIA TPEY3UMamhe CBUX Mepa Kako OU ce OCUTYpalio
,[TYHO TOIITOBAbE M 3aLITUTA PEIPOAYKTHUBHUX IIpaBa U ci1odoma’.

KonBeHIMja 0 YKJIamamy CBUX 00IHKa TUCKPUMMHAIIM]E XKeHa? y umaHy
16. nepunue cnexnehe: ,,Apxase unanuue npeay3uMajy cBe onrosapajyhe mepe
paau oTKJIamama JTUCKPUMUHAIIM]E )KeHa Y CBUM MUTambUMa Koja e OJIHOCE Ha
Opak M mopoauyHe ofHOCe, a MoceOHO 00e30el)yjy Ha OCHOBY PaBHOIIPaBHOCTH
MyIIKapana u >keHa“, 1a OM y TauKy e rope MOMEHYTOT YjiaHa Mel)yHapoIHU 3aK0-
HOZIaBaIl HABEO: ,,...Je/IHAKA PaBa J1a CII000HO U OATOBOPHO Oy Y]y O TIaHH-
pamy TIOpOIHUIIe, Kao U 1a UMajy TIPUCTYT HHpOopMalrjama, 00pa3oBamy U CPe-
cTBUMa Koje he M omoryhutu na ce kopructe OBUM MpaBuMa’™.

ITopen CEDAW koHBeHITH]je OUTHO je moMeHyTH U KOHBEHIIH]y O TIpaBUMa
netera®’ koja je ocTaBmia cI0001y CBaKOj APXkKaBH Y H300py 3aKOHOAABHUX Mepa
Ko0ja he ce mMpBEeHCTBEHO OMHOCUTH Ha pEryJIaMeHTAIH]y TIpaBa AeTeTa Impe poherma.

EBporicka KOHBEHIIH]ja 3a 3aLITUTY JbYACKUX TpaBa H OCHOBHUX cl10601a
He 0aBW ce MTUPEKTHO MUTameM abopTyca. Y uinany 2. KoHBeHIMje HaBOOH Ce :
,» IIpaBo Ha JKMBOT cBake ocole 3amTrheHo je 3aKOHOM ™, IIITO HaM OIEeT He J1aje
JIOBOJBHO MPEIM3HY OJIPEIHUILY Y CMUCITY CaMOT 1ojMa 0co0e, Kao ¥ KOHKPETHOT
TPEHYTKa O]] KaJa jeHO JbyICKO Ouhe Moke OUTH TpeTHpaHO Kao ocoba.>

[TapnamenTapna ckymnmrtraa CaBera EBpore je mpuxBarmiia craB CBeTCKe
3IpaBCTBEHE OpraHM3alyje Aa adopTyc He MPEACTaBsba CPEACTBO IIAHUPaba
nopoautie. [Ipema munbery CaBera EBporie koHauHY OITyKY 0 ab0opTyCy Tpe-
0a 1 MOpa IOHEeTH KeHa, ToTyjyhu nmpaBo cBake oco0e Ha PU3NYKU HHTETPUTET.
3axBaseyjyhu Pe3omymuju u3 2008. ronnae, K0joM je ycBojeH u3BemTaj KomureTa
3a jeZIHAKOCT )KeHa M MyIIKapala oJl Ha3uBOM ,,Access to safe and legal abortion
in Europe®3® mo3uBajy ce apkaBe WIaHHIIE Ja CBOja 3aKOHOAABCTBA IIPHUIIATOMIE
U JI03BOJIE BpIIEHkhe abopTyca.’’

32 Tenepasina cKynmTuHa YieanmeHux Hamuja je yesojuina Kousenuujy 18.12.1979. ronune
y New York-y

3 Tenepanna ckymutuHa Yjenumenux Hamuja je yesojuna Kousentmjy 20.11.1989. ronue.

34 EBpolicka KOHBEHI[Hja 3a 3alITUTY JBYICKHX [IPaBa U OCHOBHHX clio0oz1a, Pum, 4. HoBembap
1950.

3 Mynmuuuk, I. 2013. Abortion and the European Convention on Human Rights. Irish Journal
of Legal Studies, 3(2), cTp. 142—-194.

36 Pezomynmja 1607/2008, mor 11537pes, 2008.

37 Crone, A. ,,Governing with Judges, Constitutional Politics in Europe®, Oxford, Oxford
University Press, 2010, ctp. 70.
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EBporncku cyn 3a swyacka npasa (ECJbIT) 3axBaspyjyhu cBojoj pemyTamuju
HECYMILHBO MMa MOTEHIIMjaJ 1a MOCTaHe MPOMOTED JKEHCKHX JBYACKHX MpaBa,
HApOYUTO PEMPOIYKTUBHUX TIPaBa, KaKo OM Jp)KaBe CBOJUM HAI[MOHATHHM 3a-
KOHOJABCTBOM (Ta4HM]j€ JICTUCIIATUBHUM HU3MEHAMa U JOMyHaMa) Y KOHAYHOME
00e30eIMIH TPajHy 3alITUTY KEHCKUX JBYACKHX TpaBa.’®

4. ITIPABO HA TIJTAHUPAKE ITOPOULIE

[punukoM aHaH3e CTENeHa peatn3alije JKeHCKUX JbYICKUX TpaBa, Maxmba
Mopa OMTH yCMepeHa U Ha PernpoJyKTHBHA MpaBa U cI000/e KOja HEMUHOBHO
MoOpajy OuTH carjeilaHa y KOHTEKCTY JbyACKUX mpaBsa. [laTpujapxar je BekoBuma
yHa3aJ| ycreo U3rpaanuTH jeqHy BpCcTy Xujepapxuje Mohu ,,3axBasbyjyhu’ kojem
JKeHEe HHUCY MMajie KOHTPOIy HaJ OpadyHUM >KMBOTOM, HUTH OpojeM Jere Koje
TUIaHUPajy ponuTH. Jlanac, y KOHTEKCTY CBeoOyXBaTHH]E 3alITUTE KEHCKHUX JbY /-
CKHUX TpaBa, Onhe oOaBe3a cBake JApkKaBe Jla YCIIOCTaBH MEXaHHU3MeE 3aIITHUTE
koju he omoryhuT xeHama MIMPOM CBETA JIa CAMOCTAIIHO OJJTY4Yjy O COIICTBEHOM
Texy, rapaHTyjyhu TpaBo Ha CUTYPHO MaTepHHCTBO U Ha 00pa30oBamke, MHPOPMHU-
CaHOCT Ka0 W MPHUCTYNAYHOCT MOPOJUYHOI TJIaHUPaka, YKIbY4uyjyhu u ocrase
perponyKTUBHE 31paBcTBeHe yeuyre.’® CaMo MaTepuHCTBO Mopa mpousuhu u3
c1000/1He U MHPOPMUCAHE 0Ty Ke JKeHe, Oyayhe Majke.

PenponykTuBHA IpaBa, Kao JbyJCKa IpaBa, He 03BOJbABAjy 3J10yHoTpely
3aKOHA HUTH TOMYJIAIUOHKX MTOJIUTHKA, OCHAXKY]Y JIpJKaBe y IOHOIIekyY adupma-
THBHHX aKIHja KOje OM OCHTypalie JKeHaMa IIPUCTYT CUTYPHO] KOHTPALEHIHj!
U CHTYPHOM MpeKuay TpyaHohe.*?

ToBopehu o penponyKTHBHUM MPaBUMa, PA3JIMKYjEMO TPU OCHOBHE KOMIIO-
HEHTE U TO: a.) CJI000/IY CBaKe EHE J1a OJINIy4H 0 Opojy Jjelie, Kao U 0 TOMe Kajia
(1 na nmu he yommre) nMatu fery; 0.) TpaBo Ha HHPOPMHUCAHOCT O JOCTYITHUM
CPEICTBHMA PEryJIHcarmba PEepTHINTETA; B.) IPABO HA KOHTPOJTY COIICTBEHOT Tea. !

HcToBpemeHo, Ha T100aTHOM HUBOY MOTJIC Cy C€ Y 3aJih¢ BPeMe YOUHTH
JIBE JINjaMETPAJIHO CYIIPOTHE CTPYje Koje Cy ce OaBuiie pernpoyKTUBHUM Ipa-
BHMa, Tj. aHTWHATAJIHE TIOJINTHKE KOja 3aroBapa yHarpeheme KoHTpole pahama
KaKo OU Ce YCIOpHO TJ100aTHH pacT CBETCKE MOITyJIAllMje U TUME 00e30eI1II0 ,,lIpe-
JKUBJHABAE JbY/IM M IIPOHATATHOT PETUTHO3HOT (DYHIAMEHIATH3Ma U €THHYKOT

38 TIpaBHU )KUBOT, TeMaTcku Opoj, [IpaBo u cnobosa, Beorpa, Yapyxkeme npasuuka Cpouje,
2007. — Tom 2, 6p. 10/2007.

3 Mpiuesuh 3., ,,)KeHcka npasa y Mel)yHapoqHoM mnpaBy, JyrociiaBeHCKH KOMUTET MPaB-
HUKa 3a JpyJICKa mpasa, beorpan, 1998, ctp. 45.

40 Yioun.

4 Mpuresuh 3. ,,)Kencka npasa cy jbyicka npasa“ LienTap 3a skeHcke cryauje, beorpan, 1994,
ctp. 166.
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HaIlMOHAJIM3Ma KOjH CMaTpajy ma 6e3 poma Hema Hamwje, aa 0e3 mopoaa Hema Imo-
POIIUIIE U [a )KEHE O TAKO BaXKHUM ITMTABMMA HE MOT'Y CaMe O[Ty YrBaTH.*
[Tpu3HaBame penpoayKTUBHUX MIPaBa 3HAUW NMPU3HABALE MTPaBa KEeHaMa Ha
n360p. [Ipobaem Koju je KOHCTaHTaH, a U eBUACHTAH ITHPOM CBETa, OMHOCH CE Ha
nyKy GopMaIHOCT Te c000/Ie, y CMUCITY JIa JKSHE BPJIO YECTO UMajy HAMETHYT,
OJTHOCHO orpaHuyeH n30op. Bpio yecto ce necu na sxene Oyny A0BeACHE Y CUTYa-
[IHjy Aa yIUHE YIIPaBO OHaj W300p KOjU ce Of IbUX O4YeKYje, a KOoje Ha Kpajy OuBa
HAMETHYTO O] CTpaHe APYIITBA, IITO je, MOPAMO MPHU3HATH mopaxasajyhe.

5. ITPAKCA EBPOIICKOI" CY/IA 3A JbY/JICKA ITPABA

VY noctynuuMa BohjeHuM mpea EBpornckuM cy/10M 3a JbyIcKa MpaBa, yaora
Cyza ce mpeTeKHO CBOJUIIA Ha pa3MaTpame MPEACTaBKU paju yTBphUBama Ja
JIY je AprKaBa WIAHWIIA UCITyHHUJIa CBOje HETaTHBHE, OMHOCHO TTO3UTUBHE 00aBese,
Tj. 00aBe3y Jia ce He Mella y paBo, Kao U 00aBe3y Jia aKTUBHO JeNyje paau Mo-
IITOBa-a M 3aITUTE caMor rpasa.*

EBporcku cyn je Buime myTa moTBpauo aa KonBeHIHja He rapaHTyje IpaBo
Ha abopTyc, JIOK je ¢ IpyTe CTpaHe, 3aXBajbyjyhu CBOjUM OJTyKama MOApKaBao
HaIlOHAJIHA 3aKOHOJJAaBCTBA KOja Cy J03BOJbaBalia Bpllewka adopTyca. AHAIU3H-
pajyhu mpakcy ECJbII, 3amtuTa mpasa Ha abopTyc 6a3npa ce Ha cTaBy Aa heTyc
HE Y)KUBa ariCOJIyTHO MPaBO Ha KMBOT, KOj€ je TAPAaHTOBAHO y ujaHy 2, ctas I.
EBporcke kouBennuje,** mro je morpheno u npecynaama Paton v. United King-
dom iz 1980% y xojoj EBpoIICKH Cya HABOAM 114 ,,...lIPABO (eTyca Ha KUBOT HEMaA
MpeBary y 0OJJHOCY Ha HHTepece TPYAHE JKEHE jep 1M0jaM ,,cBaKO™ KOjH je yrnoTpe-
OsbeH y hopmyraiuju onpende uinaHa 2. Uy OUJIo KOM JpyroM 4iany EBporcke
KOHBEHITH]e, HE YKJBydyje deTyc, jep Ou y MpoTUBHOM, a0opTyC OMo 3a0parmeH
YaK ¥ OHJIa Kaja TpyaHoha yrpoxasa skuBoT TpyaHe sxene’. CyJ 1ajbe HaCcTaBJba
,»-JKABOT (heTyca je MPUCHO TIOBE3aH ca )KUBOTOM TPYJHE KEHE U Jla HE MOXKE
O6uTH pasmarpad n3onoano™.*® Ciiumuny aprymenranujy Cy je ©Mao Uy mpe-
mety Vo v. France*’ uz 2004. rogute, y KojeM je HOCTyIaK OMO MOKPEHYT O
CTpaHe TPyIHUIE Koja je Ouia mogBpruyTa NpeKuay TpyaHohe U3 TepaneyTcKux
pasJora, I0K je OHa JKeesa Aa 3aapku Tpyaaohy. OBOM MPHUITUKOM KOHCTaTOBAHO

42 Omn. uur., Mpuesuh 3., ctp.46

4 Cyq je y MHOTUM CBOJMIM OITyKaMa KOHCTATOBAO Jia He TOCTOoje Mpenn3He nehuHHIIje
HEeTaTHBHUX U O3UTUBHUX 00aBe3a npkaBa. Bunetn: Keegan v. Ireland, onnyxa ox 26. maja 1994,
Series A no. 290, map. 19, 49; Rozanski v. Poland, onnyka ox 18. maja 2006. no. 55339/00, map. 61.

44 Youn.

4 Paton v. United Kingdom, App. No. 8416/78, 3 Eur. H.R. Rep. 408, map 7-9 (1980).

46 Y6un, map.19.

47 Vo v. France, App. No. 53924/00, Eur. Ct. H.R. (2004).
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je Ila He TIOCTOjH ,,...HU y 00J1acTH HayKe, HU Y 00J1aCTH IIpaBa eBPOIICKH KOHCEH3YC
0 TOME KaJla MOYHEbE JbYJCKH KHUBOT ', HICTHYYNH joLI jeTHOM J1a je ,,.. KUBOT (e-
Tyca IIPHCHO MOBE3aH ca MajKOM M MOKe OWMTH 3amTheH caMo TpeKo me came™. 48
Cyn je y HactaBky* HaBeo aa (eTyc mpumaaa JbYACKO] BPCTH 1A CAMUM THM
MOTIA/Ia MO/ 3AIITUTY Y UME JBYJICKOT IOCTOjaHCTBA U ca MTPABHUM IOCIIEANIIaMa
y HacJeHOM IPaBY, aJI Ja UCTO TAKO HEMa CTaTyC HHAUBHUAYE KOja MOXKE YIKHU-
BaTH MOTIYHY 3aIITUTY KPO3 MpaBo Ha skuBOT.>’ [TocpencTBOM MpUMEHE OBOT
MPUHIUIIA TIPyXka ce MOryhHOCT 3amTuTe peryca y ciaydajeBUMa CeIICKTHBHUX
abopryca.

EBporicku cya 3a Jbyjicka IpaBa je yBaXKHO JHUCKPEIIHOHO MPaBo JpiKaBa
YJTaHUIA 72 OHE CBOjUM HAIMOHATHUM 3aKOHOJIABCTBUMA IEHUHHIITY TEPMUH JI0
KaJa je Moryhe u3BpuT npekua TpyaHohe Ha 3aXTeB TPYIHUIIE, a Kaja je UCTH
Moryh camo y3 mo3Boiry aekapa. OBaj ctaB Cyna Haja3uMo y mpenmMeTumMa R. H.
v. Norway' u3 1992. ronune u Boso v. Italy® u3 2002. ronune, y kojum je Cyn
MOJPKAO0 MPABO )KEHA HA MPUBATHOCT, CYIPOTCTaBIbajyhn ce 3aXTeBUMa HABO/I-
HHUX 0Y€Ba KOjH Cy 3acTymnajiu uaTepec deryca.> ITo nuTarmy NOIITOBAbA MTPH-
BaTHOT KUBOTA TpymHe xkeHe, Cy je 3ay3eo jacaH cTaB, HaBoaehu fa cy TpymaHe
JKEHE ,,...Kka0 0co0e Ha Koje TpyAHoha, ’HeHO HaCTaBJbahEe HIIN IPEKU I IPUMapHO
yTHYeE, TOTHPE CBAKO MPaBO MOTEHITHjaIHOT oIfa“.>*

Hctuuy ce Tpu mpecyze Koje ce OIHOCe Ha 3aKOHCKY I0CTYIHOCT abopTyca,
1 TO JaBe npecynae noHete mpotus [losscke u jemre mpotus Mpcke. [IpBa mpecyna
Tysiac v. Poland® onHocuo ce Ha 3abpaHy abopTyca eHH Koja je HAaKOH J[BE Te-
ke TpyaHohe mMajia mpobJieM ca N3HOIIeHheM Tpehe TpymaHohe jep je mpeTuia
Jla joj ocTaBu 030UJbHE mociieantie 1o Bua. Hakon Tpeher nopohaja, momwio je 1o
KpBapema MpeKbade KOj! je JOBEO IO OIpel)eHoT cTeTeHa MHBAIMTHOCTH JKEHE.
Y oBoM ciyuajy, Cy je koHcTaToBao noBpeay wiana 8. EKJbII koju mtuTu npa-
BO Ha MPUBATHOCT U TIOPOJIUIHH KUBOT.

Hpyra npecyaa P. and S. v. Poland’® ce onHocuia Ha 3abpany abopryca
THHEJIEPKH Yrja TpyaHONha je Owta rmocnenuna cuiaoBama. OCHM 3aKOHCKHUX He-
jacHoha, neBojka je HaWIJIa U Ha OpOjHE MperpeKe O CTPaHe MEIUIMHCKUX
panHuka koje cy HaBene Cyn ma koHcratyje y maparpady 108 u 167 npecyne na
je maBame OTpelHuX U oOMamyjyhnx nHpopmalnrja MeIHIUHCKOT 0co0Jba A0-

48 Yo, nap. 82. 1 86.

4 Uowun, nap. 84.

30 Jly6apna M., ,,IIpaso na abopiuyc y caspemenom ipasy u ipaxcu Eepoiickol cyga 3a myg-
cka iipasa”, CTpaHU NpaBHHU KXUBOT, rox JIXB, 6poj 1/2021, cTp. 165.

SUR.H. v. Norway, App. No. 17004/90, Eur. Commission H.R. (1992).

52 Boso v. Italy, App. No. 50490/99, Eur. Commission H.R. (2002).

33 Omn. uut. Koncraurunosuh-Bunuh, C. u letpymuh, H., ctp. 91.

54 On. uwnt. map 4. omtyke y npeamery R.H. v. Norway.

3 Tysige v. Poland, npencraska 6p. 5410/03, npecyna ECHR, 20. 3. 2007.

56 P.and S. v. Poland, npencraska 6p. 57375/08, npecyna ECHR, 30. 1. 2013.
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Besto 1o kpmiema unana 8. EKJBII ox ctpane [losbcke. MeAUITMHCKH paTHUITN
cy uMainu o0aBe3y yyBama TajHe CBOjUX MAI[jeHaTa Koja je y OBOM ciyuajy ouia
MpeKpIIeHa.

Ipecyna A, B and C v. Ireland” je okynuna Tpu Upkube Koje cy ocTaine y
IIPYTOM CTamy M KOje HUCY MOTJIC U3BPIIUTH MMPEKU TPYIHONE ¥ CBOjOj 3eMJbU
Beh cy Mopasne nhu y Benuky bputanujy y xojoj cy Ouie nznoxeHe MoHHUKaBa-
jyhuM 1 Kpajibe TUCKPUMIHATOPHIM TIPOIIeAypaMa Koje Cy MOTJIe MMaTH HeTraTH-
BaH YTHULQ] HA BbUXOBO 3/1paBJibe. JenHa ol MOIHOCUTEIbKH MIPENICTABKE j€ NMaja
pPEMUCH]Y pEeTKOT 00JIMKa TyMOpa, I1a HECBECHA CBOT APYTOT CTamka MOABPIIIA Ce
MPOLICAYPH JIeUeHa Koja je TPyIHHIIaMa Oulia KOHTPauHIUKOBaHA. YHmbeHHIIA
Jla ce ICTOBPEMEHO Hajla3wIa y IPYTOM CTamy | Aa je 6010Baia o1 TemKe 0oire-
CTH MOTJIa je UMaTH (aTaliHe MOCIEAHIIE TT0 HeH )KUBOT. 3aTO Ce MOJHOCUTEIbKA
MpeAcTaBKe | IMO3WBajia Ha YcTaB Mpcke Koju je 103B0JhaBao abopTyC YKOIHKO
je Tpyanoha mpezacTaBibana OMacHOCT MO0 KUBOT TpynHuue. Mehytum, Cyn 3a-
KJbyuyje ma je pcka mpomyctuia ga ob6e30enu mpaBa YCTaBoM 3arapaHToBaHa
u Tume npekpmmna wiad 8. EKJBIL. IlTo ce Tue apyre ase tpyanune, Cyn je
cMaTpao J1a HUje OO0 A0 KPIIemka TOMeHyTor Wwiana KorBeHIuje.

EBporncku cya mpaBfe je Ha Kpajy OCTaBHO M0Jbe CI000IHE MPOLICHE IpiKa-
BaMa WIaHHWIaMa Jla y CBOJUM 3aKOHOJABCTBUMA JAeUHHUINY MUTAkE abopTyca,
3axTeBajyhy HCTOBpPEMEHO YCIIOCTaBIbake PABHOTEXKE H3Mel)y 1Ba MHTepeca- 3a-
MTUTE TIpaBa GeTyca u 3amTuTe mpasa xeHa. CamuMm M Cyn 1 1ajse omduja
na ¢eryc nmoasene noj 3amtuty onpenada EKJblI-a nok ca apyre crpane uz0e-
raBa J1a mpaBo Ha abopTyc neduHHIIE Kao JBYICKO ITPaBo.

V jypucnpyaenuuju ECJBII cycpehemo ce u ca mamum OpojeM otyka y
kojuMa je Cyn pa3marpao MOryhHOCT ocTBaprBama ImpaBa Ha abOPTyC y KOHTEK-
CTy mpaBa Ha ciobony u3paxasama, ywian 10. EKJbIL. ¥V npeacrasuu Open Door
Counseling and Dublin Well Woman v. Ireland® u3 1992. roguHe mOCTaBHUIIO ce
MUTaWke Ja U Cy HanuoHaiHe Biactu Mpcke npekprrie wian 10. Konperiuje
THME IITO Cy M3/aJie HAJIOT BeMa KJIIMHUKaMa Jia CIpede mupemke nHpopmalija
0 TOME TJIe Ce ¥ KaKO MO)Ke U3BPIINTH Ipekua TpyaHohe y Enrneckoj. Cyn je oBom
MIPUJIMKOM YTBPANO TIOBPEAY IMpaBa cMaTpajyhu ma moMeHyTa pecTpuKInja y
nH(pOpMUCaARY HUjE MPOTIOPIIMOHAIIHA 1 J]a CTBapa PU3MK I10 3/IpaBJbe )KEHa, I10-
ce0HO OHUX JKEeHa KOje CYy y IPYyTOM CTamy U 9Hje Cy TpyIAHOhEe BHCOKOPH3UYIHE.

Cyn ce y HeKuM o TIpecy/ia 0aBHO U MUTakIMa U30eraBama pahama nerera
KOje je 000JIeI0 01 TeHETCKY HACICAHIX 00JIeCTH, Kao mTo je ciay4aj Costa&Pavan
v. Italy’’, tae je Cyn npecyino y KOPHCT POANTEIba, Aajyhu UM mpaBo Ja pose
IHjeTe Koje He MaTH o1 000Jheha YHjU Cy OHU HocHomu. MelhyTum, uMamo u

5T A, B and C v. Ireland, npexncraska 6p. 25579/05, npecyna ECHR, 16. 12. 2010.
8 Open Door and Dublin Well Woman v. Ireland, 246 Eur. Ct. H.R. (ser. A) (1992).
3 Costa and Pavan v. Italy, npencraska 6p. 54270/10, npecyna ECHR,28.8.2012.
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cnyuajese nonyT Haas v. Switzerland®® i R.H. v. Norway®' y xojuma je Cyn Ha-
riacuo norpedy 3amtute heryca u odaBese ApkaBe 1a ITUTH IPABO HA )KUBOT
ca aKkI[eHTOM Ha pamHBe KaTeropuje.®?

WHTepecaHTHO je TOMEHYTH Ja ce y nocajammoj npakcu Cya HUje u3ja-
IIHaBa0 0 U3BPIICHY adopTyca Ha 3aXTEB JKEHE, Beh ce camo u3jalmbaBao o
CllyyajeBuMa TJe je JOILIO JI0 KpIIeHka MpaBa U3BPLICHEM, OHOCHO 3a0paHoM
M3BpIIEHa adopTyca, IITO je jeaaH of paszjora 3amTto Cya HUKaI HHje YTBPIUO
Ja Ou ayTOHOMHja )KeHe Moryia cama 1o cebu u onpasnaT abopryc. [lozusajyhu
Ce Ha WIaH 8. ¥ IpaBo Ha MopoauvHH )KuBoT Cya, HUje 1a0 IpocTopa, HU Moryh-
HOCTH, J1a ay TOHOMH]a BOJbE jeHOT JUIa TTOpa3yMeBa HCTOBPEMEHO U IPAaBO Ha
abopryc.®® CBe 0BO Hac AOBOAM 0 3aKkJbydKa aa je Cya Ha oBaj HauMH n36erao
Jia U3BPIIY UMILTULIUTHO AEpOTHpame WwiaHa 2. y OAHOCY Ha eTyc Kao Hepole-
HO qujere.®* HecymmuBo je ma je yimora Cyma Orita H3y3eTHO TEIIKa U JIeIMKaTHa,
HapOYUTO 300T KOHCTAaHTHE OTpede 3a OanaHcupameM u3Mel)y cynpoTcTaBibe-
HHUX CTpaHa U uHTepeca. CBakako MokeMo cmaTpaTu Aa je Cya, KOJHKO TOf ce
TPYJAUO OMTH HEYTpaJIaH UTaK Ha KPajy MPEBarHyo y KOPUCT MpaBa Ha abOpTyC.

6. BAKJbYUHA PASMATPABA

[Mpema nonanuma Yjenumenunx Hamuja, ox 2019. rogune, abopTyc je 103BO-
JbeH y 98% 3emajba cBeTa y cllydajeBUMa Kajla je )KMBOT MajKe YTpoxeH, y 72%
3eMaJlba pajiy O4yBamba BEeHOT (U3MUKOT M MEHTATHOT 3/IpaBJiba, 0K je y ciayya-
jeBHMa HacuJba, MHLECTa WM MajipopMaliyja mioga abopryc je 103BoJbeH y 61%
3eMasba.

V ucTpaxuBamy 00jaBJbEHOM y Yaconucy ,,7he Lancet” HaBoae ce nomamu
npema kojuma je usmely 2015, u 2019. ronune 6wmt0 yak 121 MUITHOH HEXEIbEHUX

%0 Haas v. Switzerland, npencraska 0p. 31322/07, npecyna ECHR, 20. 1. 2011.

%' R.H. v. Norway, npexcraska 6p. 17004/90, npecyna ECHR, 19. 5. 1992.

92 TIpakca Cya ce MOKe CHCTEMATH30BaTH Ha cbechin HAauuH:

-nipaBo deryca (R.H. v Norway);

-MHTEpec JPyLITBa Ha orpaHu4eHu O0poj abopryca (Odievre v. France),

-MHTEpeC APYLITBa Ha 3aTHTY Mopasa (Open Door& Dublin Well Woman v. Ireland);

-pOIUTEIHCKO MIPABO U €J10001a 1 A0CTOjaHCTBO *keHe ( Tysiac v. Poland i R.R. v. Poland);

-uHTepec ona (Boso v. Italy i X v. The United Kingdom);

-IIpaBo Ha c1000y CaBjeCTH MEAMIIMHCKOT 0co0Jba M HHCTUTYIIH]ja KOjU ce 0a3upajy Ha
STHUYKUM U PEIUTHjCKUM yBjepemsuma ( Rommelfanger v. Germany).

93 Silvia Monteiro Martins Ribeiro v. Portugal, npencraska br. 16471/02, npecyna ECHR,
26.10.2004. i Jean-Jacques Amy v. Belgium, npencraska 6p.11684/85, mpecyna ECHR 5.10.1988.

64 Jlybapma M., Ilpaso na abopuiyc y cagpemenom ipasy u ipaxcu Espoiickol cyga 3a myg-
cka tipasa, CTpaHU MpaBHU KXUBOT, Tox JIXB, 6poj 1/2021.

% Buuetu: https://www.thelancet.com/journals/langlo/article/PI1S2214-109X(20)30315-6/
fulltext

587



Cama M. I'pboButh, Kopax nasag 3a sicencka mygeka upasa. 0dicusmsasarse uitiarsa tipasa... (575-590)

TpyaHoha, on kojux je 61% 3aBpirmio aboptycom. Kao pesynraTt pecTpUKTHBHUAX
3aKOHA MMaMo Ipo0OJieM BpIIeHka UIIeTalHUX adopTyca KOjU MOoCTaje jeAaH Of
Boaehux y3poka CMPTHOCTH MajKH IIIPOM CBETA, Ha IITa YKa3y]jy MPOIEHTH KO-
ju ce kpehy usmebhy 4,7% u 13,2% cMpTHHUX ciiydajeBa. YBol)eme ceKcyaaTHor
BaCIUTama Y CPEIhe MIKOJIE MOTJIO OU J]a IOPHHECe eAyKAaIHjH OIIITE MOITy-
Januje, y norjieay npaBuiIHE yrnoTpede KOHTPAICNITHBRA, ITO O IOHEKJIe CMa-
BUII0 Opoj abopTyca, 0 4eMy CBEIOYE U HEKE EBPOIICKE 3€MJbE.

Ja nu he mpaBo Ha a00OpTyC OMTH CBPCTAHO Y KOPITYC JbYICKHX TIPaBa 0CTa-
j€ HaM 3a BUJCTH, aJld He CMEMO 3a00paBHUTH Ja ITPaBo KeHe Ha Oe30emaH mpeKuI
TpyaHOhe pecTaBsba MBUIN3AIIN]CKY TEKOBHHY pa3Boja CAMUX JbYICKHX Ipa-
Ba KOju Tpeda, OMHOCHO MOpa, OUTH JO3BOJBEH M TIOCTYIIAH CBAKO] KCHHU.

CBecCT 0 MOCTOjamy JKEHCKHUX JbYACKUX IpaBa ce, He MaJio myTa JI0 caja,
jaBJpajia y Mupoj MOMyJIalliji caMO HaKOH rpyOnX KpIiema UCTHX. PaToBu, kpu-
3e, MaHJieMuja cy OMIIH, MOXXeMO CI1000HO pehu, jenHa BpcTa OKMa4a CBECTH U
caBecTH, moficehajyhu oHaj meo momysalyje Koju je 0cTao poaHO HeocBemheH aa
Y J)KeHe MMajy cBoja mpasa. He moxxemo nopehu n1a je gormuio 1o HampeTka y pas-
BOjYy JKEHCKUX JBYICKUX TIpaBa y MPOTEKINX Tap IelieHnja, MeljyTHM mocieama
JielaBama, nonyT rpahanckux u mehyHapoaaux cyko0a, 3Ha4ajHO Cy MOTOUITU
HajpamUBHje TPyIIe CTAHOBHHUINITBA — )KCHE U JIEITy. Y TOM CMUCTy Ouhe Heorrxo-
JIaH JaJIJaTHYU HAIMOp JIprKaBa, KaKo MMILIEMEHTAIUjoM Mel)yHapOoITHUX cTaHap/a,
TaKoO U CIIPOBOl)EHEM TONHUIIHIX CTpaTerHja Kako 0N y KOHAUHOME | YCTISNH Ja
00e30e/1e CBUM jKeHaMa IIMPOM CBETa MPaBO Ha M300p, MPaBO JIa PACIONaKy
CBOjUM TEJIOM.
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Abstract: Nowadays, the right to abortion has inevitably become not only
a legal, but also a political and religious issue, which has been the subject of
numerous discussions for years, both in terms of its moral character and legal
treatment. Unfortunately, the fact is that no consensus has yet been reached on
the right to abortion, which is also emphasized by the advocates of the “pro-life”
and “pro-choice” movements. Analyzing international documents as well as court
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countries, which, due to the restrictive interpretation of the right to abortion, leave
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