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OMHAHCHUPABE IPYIITBA C OI'PAHMYEHOM
OAI'OBOPHOIIRY VIIJIATOM OJHOCHO
YHOUIEHLEM VYIJIOT'A!

— OCHOBHA [TPABHA OBEJIEXIJA, KOMITAHMJCKOITPABHE
N IIOPECKOITPABHE ITPEJJHOCTU U HEJJOCTAIIA —

Caxceitiak: Qunancuparse gpyuited ¢ OlpaHuieHom ogiosopHowhy og ciipa-
He eloBUX YJIaH06A 0g6Uja ce UPUIUKOM OCHUBAIbA UNU WOKOM bel060l UOCUIO-
Jjara o pasauuutium dpasrum ocHosuma. C o63upom Ha o ga cy pasiuduiiy
HAYUHU PUHAHCUPAFA gPYWINGA O CIUPAHe YIaH08a Oulu upegmeil iojeguHa-
He aHaauze y pasiuduiium Hay4HuM pagosuma upegmenl pasmaiparsa y 060m
pagy buhie ipuspegna c8pxa, KOMUAHUJCKO-UPABHe U HOPECKO-UpPAHe UpPegHOCTUU
U Hegociuayu QUHAHCUPArbA gPYWIIEA Hytem YIUlaiia 0gHOCHO YHOUlerd Yiold.
Ipegnociuu u Hegociiayu 080T HAYUHA PUHAHCUPARLA TOCMATUPAHU CY KAKO U3
Yyina uHilepeca Yyianoea gpywiuea (yiaiaua), axo u u3 yiia utillepeca upuspeg-
HOT gpywiiniea y Koje ce epwiu yaiarse. Konauno, iiocebno meciio y paqy 3ay3umajy
PaA3Mauipared 0 W36. CKPUBEHUM HEHOGYAHUM YI03UMA, CA OCHOSHUM 3AK/HYUKOM
ga 3aKoH o UpuspegHUM gpYWINeUMAa He cagpaicu upasuia Kojum ou ce ,,cy3ouo”
iipobnem ili36. CKPUBEHUX HEHOBYUAHUX YIL0Td, HUILU JOBO/LHO Jettia /b Hy pelyiaiiu-
8y Kojom Ou ce ciipeuuno uzuipasare pasuia o 3aopanu iogpahaja ynoia uia-
Hosuma gpywinea. Taxkas negociuaiiax pelynaiiuse modxce uhu e camo Ha witie-
iy unilepeca gpywiuea, éeh u Ha wileily urilepeca io8epulaya gpyuined.

Kawyune peuu: ghunancuparse gpywinuea c otpanuienom ogiosopouwthy, ynosu
¥V gpYWi60, CKPUBEHU HEHOBUAHU V03U, UHIUEpeC gpywiied, UHilepec YlaHosd,
Hopecke oraKuiuye.

! Pax je HAacTa0 Kao pe3ysTaT HCTPpaKMBarba Ha IpojekTy “IIpaBHa TpaaMIHja 1 HOBH MPaB-
HU n3azoBu” y 2022. ronunu uuju je Hocuian [Ipasuu dakynrer y HoBom Cany.
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1. YBOJJHA PASMATPABA — YOIILLITEHO O ®PUHAHCHUPAKBY
JPYIIITBA Ol CTPAHE YJIAHOBA

dunHaHCHpame APYIITBA C OTPAaHMYEHOM OJI'OBOPHOIINY O] CTPaHE BETOBHX
WIAHOBA OJ[BUja Ce MPUJIMKOM OCHHMBamba MM HAKOH OCHHBama ApymTsa. OHO
ce, TI0 TIPaBUITy, HE 3aBplIaBa YIIHUCOM OJJHOCHO YIIJIATOM WJIM YHOIICHEM yIlora
y MOCTYIIKY OCHHBamba JApymTBa Beh ce Hajuenrhe oBHja 110 Pa3InduTUM IPaB-
HHUM OCHOBHMA CB€ JIOK APYIITBO C OTrpaHUYICHOM onroBopHomrhy moctoju. OBo
HApOYMTO M3 PA3JIora IITO je IIpar MUHUMAJIHOT OCHOBHOT KaIluTaJla 32 OCHHUBA-
Be BehMHe IpymiTaBa ¢ OrpaHUYeHOM OJrOBOPHOIINY Yy CPIICKOM TIpaBy MOCTa-
BJBCH M3Y3€THO HUCKO?, a 3a JIPYIITBO C€ TOKOM IOCIOBaba, M0 MPABHIIY, jaBJba
notpeba 3a 10AaTHUM (PHHAHCHPAHEM.

OuHaHCHpamke TOCIOBakha APYIITBA C OTPAHUYCHOM OJIrOBOPHOIINY 0]
CTpaHe WIAHOBA JPYIITBA MOXKE C€ 3aCHUBATH HA PA3IUYUTUM IIPAaBHUM OCHO-
BuMa. Heku o1 THX OCHOBa Cy MEIIOBUTOI CTATyCHOIIPABHOT W OOJIHMTaIlIOHOT
KapakTepa, a HEKU UCKJbYYMBO OOJIUTAIMOHOT KapakTepa. OCHOBH (prHAHCHpamba
KOjH MMajy MEUIOBUTHU CTaTYCHOIIPABHHU U OOJUTAIlMOHU KapaKTep Cy yIuiaTa
OJIHOCHO YHOIUICHE yJIora y IPYyIITBO, BPIICHE JOJATHUX yIIaTay IpyIITBO® U
BpIICHC CIOpeIHUX YMHUI0U.* BimoBu GuHAHCHpamba YUCTO OOIUTAHOHOT
KapaKkTepa 3aCHUBAjy ce Ha yTOBOPY O 3ajMy> WM JOOPOBOJBHHMM yIlIaTaMa.

EKOHOMCKH MOCMAaTpaHo ca acreKkTa jeIHOT NPUBPEIHOT APYIITBA pa3iiu-
KYJy C€ COICTBEHO U CTPaHO (Iy>KHUYKO) (prHaHCHpame. Y CONCTBEHO (UHAH-

2 ,,OCHOBHHM KaIuTall APYIITBA U3HOCH HajMarbe 100 JiHapa, OCHM aKo je oceOHUM 3aK0-
HOM IpeziBul)eH Behu M3HOC OCHOBHOT KanuTala 3a JpynTea koja 06aBibajy oxpelene nemarHoctu’
3aK0oH 0 MPHUBPEIHUM JApyITBUMA, ,,Ci. rnacHuk PC*, 36/2011, 99/2011, 83/2014 — np.3aKoH,
5/2015, 44/2018, 95/2018, 91/2019 u 109/2021 (nasse y Texcty u ¢pycnorama 3I1]]), wr. 45. Behn
M3HOC OCHOBHOT KallMTaja IIPOIUCAH je KOJ APyIITaBa Koje ce 6aBe (PMHAHCH]CKUM JeIaTHOCTH-
Ma (JIM3WHT JAPYIITBA, APYIITBA 332 IOCPEIOBAKE Y OCUTYPamy U Ip.) Y CKIa1y ca HOCCOHUM 3a-
KOHMMa KOjUMa Ce PEryJIHIIy Te BPCTE JETaTHOCTH.

3V Besu ca 00aBe30M BpIICHAa JOAATHAX yIIaTa y APYLITBO BUASTH ONIIKpPHEje Ko Bia-
numup Mapjancku, “O0aBe3a Bplieha J0AaTHUX yIJIaTa y APYLITBO C OFPAaHHYSHOM O/JITOBOPHO-
why*, 36opnuk pagosa Ilpasnoi ¢axyniueiia y Hosom Cagy, 3/2021, 869-895, Cresan Llloropos,
»Peapupmanuja 1o1aTHUX (IOMYHCKUX) yIUIaTa y IpaBy NPUBPEAHUX ApyliTaBa PemyOinke
Cpbuje “, 36opnux Pagosa [lpasnot ¢paxynineiia y Hosom Cagy, 2/2012, 11-22, Joana Benuuko-
Buh, ,,Haunn yTBphrBama n mpaBHe mocieanie HeM3BpIIewka IogaTHe yIuiate, /Ipaso u tipuspega
— Yacoiiuc 3a puspegnoiipasry ieopujy u upakcy, 4-6/2014, 177-196, He6ojura Joanosuh, Byk
Papnosuh, Mupjana Panosuh, Komiianujcxo ipaso — IIpaso tipuspegnux cyojexaiua, beorpanx 2020.

4V Besu ca 06aBe30M BpIleHa CIIOPEAHNX YHHUAON Y IPYIITBO BHIACTH OMIIHPHHU]E KOI
Bnagumup Mapjancky, ,,.Crnopenne unHII0€ Kao 10AaTHa o0aBe3a 4iaHa APyIITBA C OrpaHUYe-
HOM oaroBopHomhy®, 36opnux pagosa Ilpasnot gpaxyniueiua y Hogom Cagy, 4/2016, 1281-1293.

5 Buji. 3aKOH 0 OOJNIUTAlHOHUM OHOCUMA, ,,Ci1. tuct COPJ, 6p. 29/78, 39/85, 45/89 — on-
nyka YCJ u 57/89, ,,Ca. auct CPJ, 6p. 31/93, ,,Cn. nuct CLII'*, 6p. 1/2003 — YcTaBHa noBesba U
,,Cit. rmacuuk PC*, 6p. 18/2020 (nasbe y ¢pycuorama u tekcty: 300), €. 557-566.
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CHpame Clajajy yIaTa OZHOCHO YHOUICHE yJIora y JpyIITBO U JOOPOBOJbHE
yIuiate, 10K y cTpaHo (MHaHCUpame Cranajy nosajmuue uianora. OBa moaena
je HacTaja cripaM Tora Jia JIM ce IpyIITBO (PMHAHCUPA Iy TEM ,,COTICTBEHOT ™ HITH
,»Tybher (mo3ajMsbeHOr)" KanuTana, Tj. Aa JH jé HAaKOH U3BPLICHOT (pUHAHCHpaha
NPYIITBO TPaAjHO JOILIO M0 (PMHAHCH]CKUX CpPEACTaBa 3a CBOj€ IMOCIOBAE HUITH
je mocTano nykHHK 3a noBpahaj huHaHcHjckux cpencrasa.® JlonaTHe yrare u
CTOpesHe YNHUAOE HE MOTY C€ CTPUKTHO CBPCTAaTH y COTNICTBEHO HMJIU CTPAHO
¢duHaHCUpabE jep BUXOBO CBPCTABAE Y jeIaH MM IPYTH BUJ (pUHAHCHpama y
€KOHOMCKOM CMHCITY 3aBHCH Ol KOHKPETHOT yTBphHBama 1 00IHKOBamba OBUX
00aBe3a 4JIaHOBA y CBAKOM KOHKPETHOM CITyuajy.’

CBaku o7 IOMEHYTHX BUI0BA (pMHAHCUPAFha IMA Pa3IHIUTY CBPXY U IIPH-
poay. C 003upoM Ha TO Ja Cy pa3iIMuUTH HAYMHU (UHAHCHpaka JPYLITBA Of
CTpaHe 4JaHoBa OMIIN MTPeaMeT MojeInHAYHE aHAIHN3€E Y Pa3IHIUTHM PaIoBHMA
peaMeT pa3MaTpama y OBOM paay Ouhe ocHOBHE ITpaBHE KapaKTEPUCTUKE, TTPH-
BpE/lHA CBPXa U MPETHOCTU M HEOCTAN (PMHAHCHPAma APYIITBA C OTPAHUYCHOM
OJrOBOpHOLINY MyTeM yIuIaTa OAHOCHO YHOIIEHa yiora. [I[peqHocTH u HemocTa-
IIM OBOT BHJIa MHACHUpaha ApyIITBa Onhe mocMaTpaHu Kako U3 yIiia mHTepeca
YJIaHOBA APYLITBA (yJlaraua), Tako ¥ U3 yIjia MHTepeca IPUBPEAHOT APYIITBA KA0o
moceOHOT cy0jeKkTa IpaBa, He H30CTaBJhajyhul Mpy TOME TOjeNHE TTOPECKE ACTICK-
T€ KOjH NOHEeKaJ uMa ofayuyjyhu yTrnaj Ha eBeHTyaTHH U300p OBOT HauMHA
(rHAaHCHpama IPYyIITBA.

2. YIIVIATA OAHOCHO YHOLIEWKE VJIOTA V APYIIITBO —
OCHOBHE ITPABHE KAPAKTEPUCTUKE, ITPEJTHOCTU 1
HEJAOCTALIM OBOI' HAUMHA ®MTHAHCHUPABA JIPYILLITBA

2.1. OcHOBHe NpaBHe KaApaKTEePUCTHKE

Vior je eKOHOMCKa BPEIHOCT KOja ce, HE3aBUCHO OJ] TOTa JIa JIK C€ jaBJba Y
HOBYaHOM HJT HEHOBYaHOM OOJIMKY, YBEK U3pakaBa y HOBILY, KOjy OCHHBAY, 4IaH
WJIH JIMIIE KOje MPUCTya APYIITBY yIucyje, yriahyje u, i yHOCH Y APYIITBO

6 Welf Miiller, Burghard Hense, Beck 'schesHandbuch der GMBH — Gesselschaftrecht, Ste-
uerrecht, Munchen 1995, 281-282.

7 BUJIAHCHO [TOCMATPAHO JIOJIaTHE YIUIATE C€ Y TPEHYTKY BbHXOBOT H3BPILECHA MOT'Y CBPCTA-
TH y COIICTBEHO (puHAHCHpame Oyayhu 1a y TpeHyTKY IBHXOBOT H3BPIICHa HE HACTAje 8y TOMATCKU
obaBe3a Bpahara 4JIaHOBMMA JIPYIITBA. Y MPUIION TOME FOBOPH M Hajuenthin HauWH KEUTOBOI-
CTBEHOT CBUJICHTHUPAha CPECTaBa yiulaheHuX Mo OCHOBY JIOZIATHUX YIIJIaTa jep ce Ta CPelCcTBa
KIbHIKE Ha KOHTY CpeJIcTaBa pe3epBH y OKBHPY KamuTaia. Mak, HaKOH I0CTaBJ/bakba 3aXTEBa
yjiaHa 3a BpahameM J0JaTHUX yriara y cknany ca 3I1J[, OCHUBaYKHM aKTOM M, HIIH OJUTYKOM
0 BpIICHY J0JaTHUX yIara Hactalie o0aBe3a qpyiuTBa 3a Bpahame J0AaTHUX YIJara 4jiaHy
JpYyIITBA.
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1 U3 Koje ce (opMIpa OCHOBHH KaITUTAaJI IPYIITBA C OTPaHUUEHOM OATOBOpHOIIhy.®
VYiuiaTa 0JJHOCHO YHOILICHE yJiora Kao BHJI (PMHAHCHpaba APYIITBA peain3yje ce
MPHIUKOM OCHUBaHa MPUBPEIHOT APYIITBA O]l CTPAHE OCHUBAYA UJIH Y OKBUPY
MocTynka nosehama OCHOBHOT KaIllWTaa Of] CTPaHe MOCTojehuX 4IaHOBa HIIH
JINIIa KOja Ha Taj HAaUMH MPHUCTYTA]y APYUITBY U MOCTA]y WIAHOBH. YIIUCOM YIIO-
ra y mocTyIKy OCHHBama JIPYIITBA, yjarad (OCHUBa4) CTHYE Ye0 Y oapeheHom
MPOIICHTY U MOCTaje YJiaH JAPYIITBA Y TPEHYTKY HACTaHKA JAPYIITBA — pErUcTpa-
nuje.’ YIucoM yiora y mocTynky nosehama OCHOBHOT KaluTaja, moctojehu uian
MOXe, alli He Mopa rmoBehaTu CBOj JOTaJallkbU MPOICHAT yJiela y JAPYIITBY, a
Tpehe nune koje HUje YiaH APyIITBa MOKE CTehH yae0 y ApyIITBY OpUTHHEPHUM
MyTeM U Ha Taj HAYWH [TOCTATH YJIaH JPYIITBA.

OcCHOBHU (perucTpoBaHM) KaUTaJ APYIITBA j¢ HOBYaHA BPEIHOCT YIIHCA-
HUX yJiora 4JaHoBa JPYIITBA y IPYIITBO KOja je perHCTPOBaHa y CKJIAJy ca 3a-
KOHOM 0 peructpanuju.'® Jlakie, OCHOBHH KallUTal YMHU 30Mp HOBYAHE BPETHO-
CTH yIIHCaHUX, a He 1 3aucTa yrnaheHux oqHocHO yHeTHX yiora. OBo U3 pasio-
ra trro 3[1J[ naje MmoryhHoCT O/Jto)KeHE yILIaTe OJJHOCHO YHOCA YJIora, ma Jipy-
HITBO OJ] TPEHYTKA YITUCA yJIora TOCTaje TIOBEPUJIall YIAHOBA 33 U3BPIICHC YH-
Hu0€e ynora. HoB4aHM v HEHOBUAHU YJIOT MPUIMKOM OCHUBAamba JIPYIITBA HIIH
noBehama OCHOBHOT KaliTalla Mopa ce YIUIATUTH, OJHOCHO YHETH Y POKY OJipe-
heHOM y OCHHBAUKOM aKTy, OAHOCHO OJUTYLIX O MoBehamy Kanuraa, C THM Ja ce
Taj pOK payyHa o JlaHa PEerucTpalyje OCHUBAYKOT aKTa, OJTHOCHO OJUTYKE O TIO-
Behamy KanuTana U He MOXKe OMTH Ty KH O 5 TOJMHA 32 JAPYIITBA C OTPAHHYCHOM
onrosopHomihy.!!

O0age3a ymare OIHOCHO YHOIIICHA yJiora je 00aBe3a MEIIOBUTHOT CTaTy-
CHO-TIPABHOT M OOJTUTAITMOHOT KapakTepa. CTaTyCcHO-IIPaBHU KapaKkTep o0aBe3e
MPOUCTUYE U3 MPABHOT OCHOBA IMpey3uMama 00aBe3e U CTaTyCHO-IIPABHUX I10-
cenuIla €BEHTYATHOT HEM3BPIIEeHa OBe WIaHCKe obaBe3e. ObaBe3a ymaTe ofl-
HOCHO YHOIIICHA YJIOra Kao CTaTyCHO-TIpaBHa (KOpIiopaTHBHA) o0aBe3a nmpey3uma
ce KOPIOPAaTUBHO-MTPABHUM aKTUMa — OCHUBAYKUM aKTOM MPHIUKOM OCHUBAha
JIPYIITBA WJIH Y OKBUPY MTOCTYIKA moBehama OCHOBHOT KanuTasia (CaaejcTBo Ol
Jayke o moBehamy OCHOBHOT KamuTaal? kao BOJbe JAPYIITBA U U3jaBe O YIUCY
KOja je, 1Mo MpaBHIy, CACATBHU JICO YTOBOpA O yJlaramy y APYIITBO Ka0O BOJbE

8 Biiajumup Mapjasckw, ,,[107100HOCT HEHOBYAHOT yJIOra Kao npeaMera 0baBese yHOUIEHa
yJiora y IpyuiTBO ¢ OTpaHUYEHOM OATrOBOpHOIINY, 300pHuK pagosa [lpasnoi ¢haxyniueia y Ho-
som Cagy, 6p. 3/2019, 910.

° Ped je 0 OPUTHHEPHOM BUJY CTHIIAFbA TIAHCTBA Y IPYIITBY.

103111, wi. 44, cr. 3.

W Bup. 31, wi. 46, cr.2, Tay. 2.

12'V Besu ca omTyKoM 0 oBeharsy OCHOBHOT KaIiTaa Ko/ JPYIITBa ¢ OTPAHMYEHOM O/Ir0-
BopHOUIhy BHAETH ommupHHje kox Bnagumup Mapjanckw, ,,Onmyka o moBehamy OCHOBHOT Ka-
MUTajla JPYLUITBA C OTPAaHUYCHOM OArOBOpHOIIhY HOBUM yio3uma“, 36opuuk pagosa Ilpasnot
gaxynieia y Hosom Cagy, 6p. 3-1/2017, 753-766.
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noctojeher wm Oymyher wiaHa npymTBa 1a Ha 0Baj HAYWH (PUHAHCHPA APYIITBO).
CraTycHO-paBHa Mocienula Hen3Bpllemha 00aBe3e yIiaTe OIHOCHO YHOIICHa
yJIOra CacToju ce y MOryhHOCTH HCKJbyUeHa YlaHa u3 ApynTea.'

OO0nuraIMoHu KapakTep oBe 00aBe3e 3aCHUBA CE HA OOIUTAIIMOHOIIPABHUM
noclieInIiaMa HeHCIyheha 00aBe3e yIiaTe OJIHOCHO yHoIlewma yiora. Jluma
KOja Cy OCHMBA4YKHMM aKTOM HJIM Ha JIPYTHW HAaYMH Ipey3enia 00aBe3y Jia yrjare
OJTHOCHO yHeCy Y IpyUITBO ofpeheHn yior oAroBapajy ApyIITBY 3a U3BPIICHEC
Te 00aBe3e 1 y 00aBe3u Cy Jla HaKHaie ITEeTy Koja je APYLITBY MPOy3pOKOBaHa
OPOMYIITAmhEM UJIH KallbemheM H3BpIIeHa Te 00aBe3e.* OCHHBAYKHM aKTOM
MOJKe ce MpeABUACTH U 00aBe3a miahama yroBopHe Ka3He 3a Ciiydaj HeOiaro-
BPEMEHOT M3BpIIIEHa, OJJTHOCHO HEU3BPILCHha 00aBe3e Kajia je y MUTalky HeHOB-
daHu yior.

2.2. IIpeqnocTH (MpUBpeIHA CBPXa) OBOT BHAA (PpMHAHCHPambAa
2.2.1. Komiianujcko-iipagHe tipegnociiu u upuspegua cepxda

A. Ilpegrociuu (iipuspegua cepxa) 3a gpywiieo

ITocmarpaHo ca acreKTa HHTepeca MPUBPEIHOT APYIITBA OCHOBHA ITPEIHOCT
OBOT BHJIa (pUHAHCHPAaa CACTOjU CE Y TOME IITO HA 0Baj HAYMH MPUBPEIHO JIPY-
IITBO TPAJHO /10123 10 GUHAHCHJCKUX CPEICTaBa 3a CBOje mocioBame. OBO mpo-
HCTHYE U3 MpaBuIia 0 3a0paHu nospahaja yora 4iaHOBHUMA IPYIITBA U TPUHIU-
na ouyBarmba OCHOBHOTI KanuTania. YnaHOBHMMA JPYyIITBA HE MOXE CE M3BPIIUTH
noBpahaj yriaheHnx, OAHOCHO YHETHX yJIora, HUTH UM Ce MOXE TIATUTH KaMa-
Ta Ha OHO IIITO CY YJIOKHIH Y APYIITBO.'® V 1UIby 04yBarba BpeIHOCTH OCHOBHOT
KamuTasa, 4iaH IPYIITBa Ce HE MOXKE OCIO00AUTH 00aBe3e yraare 0JHOCHO
YHOIIICHA YITHCAHOT yJIora OCUM y CIIy4ajy CIpoBolema MoCTyNnKa CMambemha
OCHOBHOT KamuTaia y3 00aBe3Hy MPUMEHY HOPMH O 3alITUTH HHTEpeca MOBEpH-
nana apymrsa.’ Tlopen HaBeqeHUX MpaBUIIa Koja Ce TUYY AMPEKTHO YIaHOBA
JPYUITBA, & Koja Cy yCMepeHa Ha 04yBame BPETHOCTH OCHOBHOT KamuTana, 3111
npensuha v HU3 APYTHX PABHIIA PAJIH O4yBambha HEroBe BPEIHOCTH. S

13 Bup 3I1/1, uit. 48. y Be3u ca ui. 195-197.

143111, ui. 46, cT. 1.

15 Bug. 31, ui. 48, ct. 1.

16 311, wi. 60, cT. 1.

17 Bu. 311, 4. 46 y Be3u ca wi. 147a u 4. 319.

18 [IpaBuia 0 pOKOBHMaA 3a U3BpIICHe dnHuA0e yiuora (Bua. 31/, wr. 46, ct. 2), mpaBunia o
MIPaBHUM IIOCIIeNIIaMa HEU3BpIIeHka 00aBe3e ymiare OQHOCHO yHomema yiora (Bux. 3111, 4.
48), mpaBUIIO O OATOBOPHOCTH MIPEHOCHOIA M CTUIIA0NA Y/IeJIa 3a yIUIAaTy OJHOCHO YHOIICHE He-
ymnaheHor ogrocHo HeyHeTor yiora (Bug. 31, un. 49), mpaBmiio o 3a0panu 1a ApyIITBO Jaje
3ajaM, KpeauT mwin obe3deheme 3a cTuname yaena y apymtsy (Bua. 311, wr. 154), npaBuna o
orpaHHYCHUMa CTHIakba CONCTBEHOT yaena (Bun. 3[1/0, un. 157), mpaBuiia o0 mpaBHH HOCIEAHUIIA-
Ma T1ajia BpeJHOCTH HETO MMOBHHE (KamuTala) APpyITBA UCIIOJ BPEIHOCTH OCHOBHOT KamnuTaia
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Kao mrTo je rope HaBenmeHo, oBaj BUI (prHAHCHpama je MOryhe H3BPIIUTH
MPUITMKOM OCHHMBama IPYIITBA HJIK HA OCHOBY YCIEUIHO CIIPOBEICHOT OCTYIKA
noBehiama OCHOBHOT KaluTaia HOBUM YJIO3UMa. YIIJIaTa OJHOCHO yHOIICHE YII0-
ra IpUJIMKOM OCHHBAamba MMa pa3iInyuTe cBpxe. IHUIMjaIHu Y03 KOjH ce yIlia-
hyjy mau yHOCE MPUIIMKOM OCHHBama IPYIITBA UMajy 3a ITUJb Aa ce 00e30enn
MHHUMAaJIHA OCHOBHHU KamuTas 3a popMuparme qpyuiTsa'’, mouyeTHy UMOBUHY 3a
MOCIIOBake APYIITBA, MUHUMATHE TEXHUYKE YCIIOBe 32 00aBibame ojpeheHe
BpCTE JeJIaTHOCTH U ci1. HakoH ocHUBama ApylITBa, 0Baj BUJ (DUHAHCUpabha
MOXE CE CIIPOBECTH CamoO y OKBUPY IMOCTYIKa NoBehama OCHOBHOT KaruTana.
IToBeharme 0CHOBHOT KamuTana HOBUM yio3umMa’ craza y T3B. epeKTHBHO MMOBe-
hame ocHoBHOT KanuTana. Kox ehextuBHOT ToBehama OCHOBHOT KaruTaa BPIIn
ce noeehame U3 eKCTEPHUX (PUHAHCH]CKHX CPENICTaBa Ia ce IPYLITBO Ha Taj Ha-
YHH 10AaTHO ¢uHaHCHpa.?! JIpyIITBO THM yTEM TPAjHO 1031 10 HOBUX CPE/I-
cTaBa (HOBLIA, CTBAPH WJIM [IPaBa) 3a CBOjE MOCIOBAbE.

V1031 y ApYymITBO MOTY OUTH HOBYAHH W HEHOBYAHK.>? V cilyd4ajy yJiora y
HOBILY APYIITBO 33/10B0JbaBa MOTPeOy 3a CTUIAKEM MOTOBHX HOBUYAHUX CpECTaBa
KOja ce ajbe CII000IMHO MOTY KOPHUCTHUTH 332 (MHAHCHPAIHE TTOCIIOBAha APYIITBA
(MHBecTHpame, M000JbIIake TUKBUAHOCTH, Mokpuhe HacTanux unm Oynyhux
ryoutaka u ap.). Kox npymrsa ¢ orpaHudeHOM OAT0BOpHONINY HEHOBUYAHH YIIO-
34 MOT'Y OMTH Y CTBapuMa U nipaBuMa.>’ V ciydajy HEHOBYAHOT yJiora 3a/10BOJba-
Bajy ce pas3auyuTe NoTpede IpymITBa y 3aBUCHOCTH OJf BPCTE HEHOBYAHOT yJiora.>*

npywtsa (Bug. I/, wi. 371, ct. 2), npaBuina o orpanndennmMa niahama unanosuma (Bua. 31171,
. 184 u 275), mpaBuiio o 3a0paHu ymuca yiesia Wi akilija UCIo] HOMUHAIHE BPEITHOCTH (BUIL.
311/, . 260, ct. 4) u ap, 3opan Apcuh, Bnagumup Mapjaucku, [lpaso tipuspegnux gpywinasa,
3. U3MEEHO U JAonymeHo uzname, Hosu Can 2018, 61.

19 OBo ce y cymITHHHM OJIHOCH Ha OHA JPYIITBA KOJ KOjHX je 360r obaBbama oxpehene me-
JIATHOCTH, Hajuenrhe 1eIaTHOCTH U3 PUHAHCHJKOT CEKTOpa (IPYIITBA 3a IIOCPEIOBALE Y OCHUTY-
pamy, JTU3UHT JIPyIITBa, JPYIITBA KOja ce 6aBe mocioBuMa (paKTOPHHTA U . ), TOCEOHUM 3aK0-
HOM TIpON¥CaH Behn MUHUMAaTHH Ipar OCHOBHOT KamuTaa o oHor npeasuhenor y 3I1/1.

20 By, 31T, un. 146.

2l Bnagumup Mapjancku, ,,Outyka o nopeharmby OCHOBHOT KaruTala JpyIiTBa ¢ OrpaHnye-
HOM oJroBopHouihy HOBUM yno3uma“, 36opuux pagosa Ilpasnoi ¢akyniveiia y Hosom Cagy,
3-1/2017, 754. 3a pa3nuky ox eeKkTHBHOT MoBehama OCHOBHOT KamuTajia y mra crajaa noehame
OCHOBHOI' KaliuTalla HOBUM YJIO3UMa, MOFyhl/l Cy ¥ BUIOBU T3B. HOMUHAJIHOI' nosehal-ba OCHOBHOTI'
KaIuTalla, Koju ce He BpIIIe U3 eKCTePHUX (PMHAHCHjCKUX M3BOpa Beh caMo U3 HETO MMOBHHE JIpY-
IITBA — KanuTasa (Ha TepeT HepacrnopeheHe JOOUTH HIIN CpeAcTaBa pe3epBH OIPEIebEHNX 3a Ty
HaMmeHy). HoMmnHainum nosehameM OCHOBHOT KallMTaja JpyIITBO ce He (MHAHCUPA ToJaTHO Beh
Ce Kao MOCJIEANIA IeTOBOT CIIpoBolerba BPIIM caMo OMIIAHCHO PECTPYKTYPHIbE MOjeINHIX KIbU-
TOBOJICTBEHUX CTaBKH y OKBHPY KalnTajaa (HeTO UMOBHHE JPYIITBA).

22 Bug. 31T, un. 45, cT. 1.

23 Bua. 310, un. 45, cT. 3.

24 'Vno3u y cTBaprMa MOT'Y OUTH MOKPETHE U HETIOKPETHE CTBApH. Y CIlydajy yjoray cTBa-
pHMa IPYIITBO CTUYE IPABO CBOjHHE HA MMOKPETHHM MM HEMOKPETHUM CTBapUMa Koje c10001HO
MOKeE J1a KOPUCTH (EKOHOMCKH €KCIIJIOATHIIIE) U KOjuMa MOXKe CJI000IHO [a pacroyiaxe. Yio3u y
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HeszaBucHO o1 Tora U3 KojuX pas3jora ce BpIIu noBehiame OCHOBHOT Kalu-
Tasia’® ¥ HE3aBUCHO OJ1 TOTa JIa JIK e MoBeharbe BPIIM HOBYAHUM HITH HEHOBYAHHM
yIi03uMa, moBeharme OCHOBHOT KaluTala HOBUM yJIO3UMa, MO MPaBHITY, jada Kpe-
JIUTHY CIIOCOOHOCT ApyInTBa. TuMe ce 3ampaBo 00e30elyje cnocoOHOCT npyiiTBa
Jia pey3uMa HoBe o0aBese, 3a pas3linKy OJ] IPYTUX HauWHA GUHAHCUPAKkA JAPY-
[ITBA O] CTPAHE HErOBUX WIAHOBA (MTO33jMHIIC WIAHOBA, TOJATHE YIJIATe U CII.)
KOjuMa ce CYIITHHCKH He M000JbIaBa KpeAUTHA CIIOCOOHOCT IpyIITBa, Beh ce
caMo MOYe MOOOJBIIIATH TPEHYTHA JIUKBUAHOCT ApyurTBa.”® Ctora je Hajuernhu
MOTHUB NoBehara OCHOBHOT KaIlmiTajla HOBUM YJIO3UMa jadyame KPEeaUuTHE CIIoCco0-
HOCTH JIPYLITBA.

VY peTkuM ciydajeBUMa KOJl IpYLITBA C OTPAaHUYECHOM OJIrOBOpHOIIThy MO-
ryhe je u na nmoBehame OCHOBHOT KalluTasla HOBUM YJIO3UMa OyJie AeTepMUHHUCAHO
3aKOHOM, PaJIfi O4yBarha ITYHOBAXHOCTH OJUTYKE O CMAHhCHy OCHOBHOT KaITUTAIA.
Haume, ofiyka 0 cMameby OCHOBHOT KallMTaja IPyIITBa C OrPAHUYEHOM O/IT0-
BOpHOIITNY MCTIO MUHUMATHOT OCHOBHOT KaIllUTaja MOXeE Ce JIOHETH Camo TOJI
YCJIOBOM JIa C€ UCTOBPEMEHO CIIpOBeie U ToBehame OCHOBHOT KalUTalla, Tako 12
Kao pe3yJITaT TOI CMamema U moBeharma OCHOBHHU KaIllUTal APYIITBa Oyae Haj-
Mame jeMHaK MHHUMAJHOM H3HOCY OCHOBHOT KamuTana.”’ Y CympoTHOM, ako
JPYUITBO HE JJOHECE UCTOBPEMEHO | OJUTYKY O rmoBehary OCHOBHOT KanmuTana u
He cripoBezie To moBehambe, OTyKa O CMarbey OCHOBHOT KaluTaia HUIITasa je.?8
Ha npumep, ako ce qoHece oiTyKa 0 CMamehy OCHOBHOT KalTUTAala pajiu MOKPH-
ha ry6uraka® HakOH umjer cripoBoljerba 01 OCHOBHH KAITHTAJ [1a0 HCIOJ 3aKOHOM
MPOMUCAHOT MUHIUMYMa, TIOCTOjU 00aBe3a Jia ce HCTOBPEMEHO Ca TOM OJTYKOM
JIOHECE M PEruCTpyje ofIyKa o noBehamy OCHOBHOTI KamuTajla HOBUM YyJ03UMa

npaBHMa MOTy OMTH CBa HMMOBHHCKA IIpaBa — ancoiyTHa (HIp. mpaBo Kopuirhemwa, mpaBo ciy-
JKOCHOCTH U p.) U pellaTHBHA (HIIp. OOJIUTalMOHA) KOja Cy MPEHOCHBA U KOja c€ MOT'Y U3Pa3HTH
y HOBILy @ HApO4YHUTO: 1. CTBapHa IpaBa Ha CTBapHMa Koja Cy y’ka o] TpaBa CBOjUHE (HIIP. IPaBO
CITY’KOCHOCTH, TpaBO Kopuirhema 1 ap.) 2. NOTpakuBarmba U 00IHTallioOHa ITpaBa y BE3H Ca YCTY-
MmameM npasa Kopuirhema (ynorpede) cTBapu 3. yieiau U akiuje y IPpUBPEIHOM APYLITBY, 4.
[PEHOCHBA HEMaTepHjaiHa MMOBUHCKA IpaBa (HIIp. IPABO HA IATEHTY, IPABO HA XKUTY, TULCHIIA,
know-how, ayTopcka, n3zaBadka rnpasa, pa3IHunTe KOHIECHje,103BOJIe U Jp.) KOja ce MOT'y h3pa-
3UTH y HOBIY. Y 3aBHCHOCTH OJ BPCTE yJIora y IpaBuma ApYyLITBO Takohe 3a10B0JbaBa pa3inin-
T€ eKOHOMCKe noTpeoe.

25 Cepxa (pasuior) nosehama nHaue Huje OUTAH EIEMEHT OJTyKe O NoBehamy OCHOBHOT Ka-
MUTAaJIA, 32 PA3JIUKY OJ] OJUTYKE O CMamehy OCHOBHOT KallHuTala.

26 Welf Miiller, Burghard Hense, Beck schesHandbuch der GMBH — Gesselschaftrecht,
Steuerrecht, Miinchen 1995, 284.

27 Bun. 3T1J1, uin. 324-325 Koje ce MPBEHTCBEHO OJHOCE Ha aKI[MOHAPCKA JAPYIITBA, a KOje
ce y ckiaxay ca ui. 146, cr. 5 3I1/] cxoqHO MpUMeRYjy Ha APYIITBO C OTPAHUYEHOM OJTOBOPHO-
urhy, kao u ogpende un. 147, ct. 1 y Be3u ca un. 145 3I1/1.

28 Bu. 310, ui. 324, ct. 2.

29 Bup. 3111, . 147, ct. 1, Tau. 1.
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KaKo HaKOH CITPOBOlera OB MOCTYTIaKa PETUCTPOBAHN OCHOBHU KaITHTAN HEe OH
01O MamH 0] 3aKOHOM TIPOITUCAHOT MUHUMYyMa. 3’

b. Ilpegnociuu 3a yraiaue (uniuepec ynaiaua 3a 06aj 6ug puHancuparea)

IMocmarpaHo ca KOMIIAHU]CKO-TIPABHOT aCNeKTa, U3 BU3ype yiarada y JIpy-
IITBO, OCHOBHA TIPEIHOCT OBOT BUJA (PMHACHPAKA j€ Y TOME IITO j€& BPSIHOCT
yIJora, 1Mo IpaBuily, Y HEMOCPEIHO] KOpEeIaliji ca MPOIEHTYaTHOM BPeIHOIThyY
yaena koju he unan crehu y qpymTsy, 1a ce Ha OCHOBY yIIUCa yJIOTa MOXE YTH-
[ATH Ha IPOMEHY BJIACHHYKE CTPYKTYpe U 00MMa KOpropaTiuBHE MONH WIAHOBA.
UiaH ApymiTBa CTUYE Y0 y IPYIITBY CPa3MEPHO BPEIHOCTH HETOBOT yJIOTa y
YKYITHOM OCHOBHOM KalUTaly JPYIITBA, OCHM aKO je OCHUBAUYKUM aKTOM ITPU
OCHHMBAY JIPYIITBA WU JSTHOITIACHOM OJTYKOM CKYMIITHHE (IIPUITUKOM IOBE-
hama ocHOBHOT KamuTaia) onpehero apyraunje.’! Jlakire, BpeAHOCT yI0Ta MOKE
YTHULIATH Ha BIACHUYKY CTPYKTYpY U NoBehaTH MPOLEHTYaIHyY BPEIHOCT yaeia
YJiaHa y APYIITBY Y OJHOCY HA MPOIICHTE yJena ocTaiux uianoBa. [loBehamem
MPOIICHTYaTHE BPEHOCTH yJieJia KOHKPETHOT YjlaHa Y OAHOCY Ha OCTalle, Mo
npaBuay he ce moBehatn u KopriopaTuBHA MOh 4jaHa y ApymITBY (HIp. 0OUM
IJIacavyKUX MpaBa y CKYMIITHHU, OOMM IpaBa yuernrha y pacrojenu J00UTH Uiu
JMKBUIAIHOHOT OCTaTKa U 1p.)*? Jla a1 he npuiIMKoM yrmmca yiora y moCTyIKy
noBehama OCHOBHOT KamuTala johu 1o noBehama mponeHTyalHe BPEIHOCTH
yzela mocTojehux (cTapux) 4jJaHOBa WM CTUIAKA yeaa Ol CTpaHe JIUIa Koje
MPUCTYTA APYIITBY 3aBUCH O]l KOHKPETHOT TIOCTYyIIKa roBehama OCHOBHOT Ka-
TUTaNa, BOJke mocTojehux wranosa, kopumhema BUXOBOT ITpaBa MPUOPUTETHOT
yIHca yjena y moCTynKy nmoBehama OCHOBHOT KamuTaaa’® u CIL.

3a pa3nuKy ox GUHAHCHpama IPYIITBA MMyTEM yIiiora, HUjenaH JPYTH BUI
(¢uHaHCUpama IpyIITBa (I0aTHE yIUIaTe, CIOPEIHe YNHII0E, [T03ajMULIE) HE
MOKE€ YTHUIIATH Ha MPOMEHY MPOIEHTYaTHOT y4eniha 4iaHoBa y OCHOBHOM Kallu-
TaJly APyIITBa U CAMUM TUME Ha 00UM HMXOBHX WIAHCKHX IIpaBa.

2.2.2. llopecxo-iipasne iipegrociiu 3a ynaiade u gpyuiugo
y Koje ce epwiu ynaiare

VY mojenHUM CiTydajeBHMa, OTpee/bUBake 3a 0Ba] HAUWH (PHHAHCHPAbha
JIPYIITBA MOKE OUTH Y BE3U ca M3BECHUM IMOPECKHUM OJIAKIIUIIaMa KOje MOT'y Ha-
CTaTH Ha CTPAHM yJiarada WIH MPUBPEIHOT JIPYIITBA Y KOje ce BPIIHU yliarame.

30 JIpymITBO MOXe TOHETH OUTYKY KOjOM C€ HCTOBPEMEHO OCHOBHH KaIlUTaJ JPYLITBA
cMambyje o jellHOM OCcHOBY U moBehaa no npyrom ocnoy*, 3I1/1, uin. 325, cT. 1.

3 Bup. 31, wi. 151, cT. 1.

32 Bun. 311, un. 152, cT. 2.

3 Bug. ui. 146, ct. 4.
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Taxohe, y yckoj Be3u ca oBUM BUIOM (hMHAHCHpamha MOXe OUTH ofroBapajyhe
HOPECKO TIAHUPamke** 1 mopecka onTuMu3anuja.>

Tako, Ha puMep, Kajia Cy MpeIMeT yilarama MMojeJIMHe BPCTe HEHOBUAHMX
yJiora, cama TpaHCaKIIMja YHOCA HEHOBYAHOT yJIora y KaluTall IPyIITBa 32 4iaHa
NPYIITBA, yarada Koju je (PU3UIKO JIUIIE, MO’KE MMATH H3BECHE TTOPECKE OJIAKIIIH-
1€ ca acrekTa 3aKkoHa o mope3y Ha joxojaak rpahana’® (maswe y Texcry: 31T u
3akoHa o mope3y Ha umoBuHy.>’ Ca acriexta 3ITJIT, yKOIHKO je TIpeaMeT mpeHoca
y3 HaKHa/Iy ayTOPCKO, CPOTHO MPABO WJIH MTPABO MHAYCTPHUjCKE CBOjIHE, HAKHA A
KOjy (PH3UIKO JIUTIEC TIOPECKH 0OBE3HUK OCTBAPYje IO TOM OCHOBY IPEAMET j€& OTI0-
pe3uBama Mmope3oM Ha KanuTaiHe gooutke.’® ITog mpeHocoM y3 HakHaIy cMaTpa
Ce M CBaKW YHOC HEHOBYAHOT yjora y mpasHo juie.>” Mmak, 00Be3HUK (UMUK
JIUIE — yJarad) KOju MMOBHHCKA TIpaBa (ayTOPCKO, CPOJHO MIPABO WIIH MPABO HH-
IIYCTPHjCKE CBOJHHE) Y TIEJIOCTH YHECE Ka0 HEHOBUAHH YJIOT y KartuTajl IPUBPEITHOT
JIpyIITBa pe3usieHTa PeryOmuke, rJie je TpKUIIHA BPEIHOCT THX ITpaBa 3a notrpede
TOT YHOCA YTBpheHa TIPOIIEHOM OJ] CTpaHe oBJanrheHor MpoIeHuTe ha, ociodaha
Cce rope3a Ha KalUuTaIHH IOOUTaK OCTBAPSH THM IIPEHOCOM Y3 HCITY FheHOCT OJIpe-
henux momaramx yciosa.* Ca acrmekrta 3aKkoHa 0 TIOpe3y Ha UMOBHHY IOpe3 Ha
MIPEHOC arcoNyTHUX MpaBa He Mmiaha ce Koj yiarama ancoiyTHUX mpasa*l y

34 Tlopecko ITaHUpPAbE je IPOLEC IPUMEHE 3Haba U3 00JIACTH OPECKOT CHCTeMa Ca LIHJbEM
IUIAaHMpaba NOPECKUX 00aBe3a.

35 Tlopecka ONTHMH3AIH]ja TPEJCTABbA TPAKCHE U HACHTH(PUKOBAHE 3aKOHCKUX OKBHPA
KojuMa he ce mopecky ONTUMH30BATH LEJIOKYITHO MoCIoBame. Ped je o cBeoOyxBaTHO] aHAIN3H
¢uHaHCHjcKe cuTyanuje (PMHAHCH]CKHX IIAHOBA) KOja ce JOBOJIH Y paBaH ca HajooJbUM Moryhum
MOPECKHM pelIeheM y CKIIay ca BakehnM mopeckuM mpornucuma.

36 3akoH 0 Tope3y Ha joxozak rpahana, ,,Cin. Tnacauk PC*, 24/2001, 80/2002, 80/2002 — ap.
3akoH, 135/2004, 62/2006, 65/2006 — ucmp., 31/2009, 44/2009, 18/2010, 50/2011, 91/2011 — opnyka
VC, 7/2012 — ycknahenn nun. u3H., 93/2012, 114/2012 — omryka YC, 8/2013 — ycknahenu nun.
u3H., 47/2013, 48/2013 — ucmp., 108/2013, 6/2014 — ycknahenn nuH. u3H., 57/2014, 68/2014 — np.
3akoH, 5/2015 — ycknalenu aus. usH., 112/2015, 5/2016 — ycknahenn nquH. u3H., 7/2017 — yckna-
henn nuH. u3H., 113/2017, 7/2018 — ycknahenn aun. u3H., 95/2018, 4/2019 — ycknalhenu quH. u3H.,
86/2019, 5/2020 — ycxnahenn nuH. ush., 153/2020, 156/2020 — ycknaljenu aus. ush., 6/2021 —
ycknalyenu quH. usH., 44/2021, 118/2021, 132/2021 — ycxnahenu aun. usn. u 10/2022 — yckiaahenu
JIuH. u3H. (1abe y pycnorama: 3I1/IN)

37 3akoH 0 nopesuma Ha uMoBHHY, ,,Ci1. [iacauk PC*, 26/2001, ,,Cit. muct CPJ*, 6p. 42/2002
—onnyka CYC u,,Cin. rnmacauk PC*, 6p. 80/2002, 80/2002 — ap. 3akoH, 135/2004, 61/2007, 5/20009,
101/2010, 24/2011, 78/2011, 57/2012 — ogsryxa YC, 47/2013, 68/2014 — np. 3axoH, 95/2018, 99/2018
—onayka YC, 86/2019, 144/2020 u 118/2021.

38 By, 3IIAT, un. 72 cr. 1, Tau. 2.

3 3IIAT, wi. 72, cT. 3.

40 By, 3TIAT, . 79 6, cr. 1. y3 HCIYEHOCT A0OJATHUX YCIOBA U3 Wi. 79 6, cT. 2-3.

41 TIpema uit. 23, ¢T. | ancoayTHUM MPaBUMa CMaTPajy ce HEMOKPETHOCTH, IPaBa HHTEIEK-
TyaJHe CBOjHHE, TpaBa Ha yNoTpeOspaBaHOM IIJIOBMITY OHOCHO IIpaBa CBOjUHE Ha YIIOTpeOspaBa-
HOM Ba31yXOILJIOBY Ca COIICTBEHUM IOI'OHOM, IIPaBa CBOjUHE HA yNOTPeObaBaHOM MOTOPHOM
BO3UITY, IpaBa Kopuirhema rpal)eBHHCKOT 3eMJBUIITA.
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KaImuTaj MPUBPETHOT NpyIITBa — pe3uaeHTa Pemyonmuke CpOuje, y ckiramy ca
3aKOHOM KOjuM ce ypeljyjy npuBpenHa apymrsa.*

OcuM HaBeNEHOT, y TTOjeANHUM clTydajeBUMa GU3NIKa JIUIA KOja Cy BIIaCHH-
I1 MMOBHHE (HEMOKPETHOCTH) KOja je TIPeIMET OMOpe3nBamba NOpe30M Ha MMOBH-
Hy*®, a Koja Impu ToMe Moke OMTH OJ] KOPHUCTH 3a 00aBIbarke TIOCIOBHE IETaTHOCTH
JIPYIITBA YUjU Cy OHH YJIAHOBU, MOT'Y UMaTH UHTEPEC, J]a Ta UMOBHHA [0 OCHOBY
yIIora y OCHOBHHM KaIlMTall MOCTaHe BIACHHUIITBO MPUBPEHOT APyIITBa jep he o
Tajia MPUBPEIHO IPYIITBO KA0 HOBU BJIACHUK T€ UMOBHUHE OUTH IIOPECKH OOBE3HUK
nope3sa Ha nMoBHHY.** OBO je Hajuenrhe ciTy4aj KO jeqHOUIAaHNX IPYIITaBa ¢ Orpa-
HUYEHOM OJIrOBOpHOINNY, TJe PU3MUKO JIUIE Ka0 jeMHH BIACHUK yJIeNa U 1aJbe
KOHTPOJIHIIIE pacroiarambe TOM HMOBUHOM OJ1 cTpane npymTsa.* McTtoBpemeHo,
nope3 KOju APYyIITBO TUIATH IO TOM OCHOBY MPU3HAje ce KA0 TPOIIAK Tj. PACX0d y
MOPECKOM OUIIAHCY pajii yMambemha MOPECKe OCHOBHIIE MOpe3a Ha TOOUT MPaBHUX
JIMIA Y CKJIaAy ca 3aKOHOM O TIope3y Ha J0OUT MpaBHUX Jinia.*

Taxole, 3a mpaBHO JtutIe (yi1arava), Koje ce OIpeneiu 3a 0Baj BUI PHHAHCH-
pama Apyror MPUBPEAHOT IPYIITBA MOTY HACTATH U3BECHE MOPECKE OJAKIITUIIE
(HTIp. IPaBO Ha MOPECKH KPEIUT YKOJIHUKO M3BPIIM HOBYAHO yJarame Y KamuTal
JIPYIITBA KOje ce OaBM MWHOBAIMOHUM JISIAaTHOCTHMA) y CKJIaay ca 3aKOHOM O
mope3y Ha JoOUT nmpaBHUX Juia. OOBE3HNUKY KOjU CE HE MOJKE CMaTpaTH HOBOO-
CHOBaHHMM MPUBPEIHUM JIPYIITBOM KOje 00aBJha MHOBAIIMOHY JAEIATHOCT, a KOjH
W3BPILH yllarame y KarnuTajl HOBOOCHOBAHOT IPUBPEIHOT JPYIITBA KOje 00aBIba
WHOBAIMOHY JIEIAaTHOCTY, IPU3Haje Ce MPaBO Ha MOPECKU KPEIUT Y BUCUHH O]
30% wu3BpieHor ynarama*® y3 ucnymeme ycosa npeasulennx y uiany 50j 3a-
KOHa 0 MOpe3y Ha JOOUT MpaBHUX Jua.*

Hame, 6yayhu ma ce u3 ymora hopmupa HabaBHa IleHa yaeiaa y ApyITBy Y,
(uHaHCHpamke PYIITBA HA OBaj HAUYMH JIoBelIhe 0 yMamemha OCHOBUIIC €BEH-

42 3aKoH 0 mope3nMa Ha UMOBHUHY, 4. 31, cT.1, Tay. 3.

43 Bujt. 3aKOH 0 Mope3rMa Ha KMOBHHY, W1, 2.

44 Buj1. 3aK0OH 0 MOpe3uMa Ha HMOBHHY, 4Jl. 4.

4 Bun. 31, wi. 198, crT. 3.

46 By, 3akoH 0 mopesy Ha J0OUT mpaBHUX Ju1a, ,,Cin. [nacauk PC*, 25/2001, 80/2002,
80/2002 — np. 3akoH, 43/2003, 84/2004, 18/2010, 101/2011, 119/2012, 47/2013, 108/2013, 68/2014
— 1p. 3aKkoH, 142/2014, 91/2015 — ayrentnyHo TyMauemwe, 112/2015, 113/2017, 95/2018, 86/2019,
153/2020 n 118/2021, 4. 7 i 7a.

47 OCHOBHH TIPEYCIIOB 3a KIACH(PUKOBAE IPYIITBA KA0 HHOBATHBHOT jECTE JIa CE MpeTe-
JKHA JIeTIaTHOCT KOjOM ce OHO 0aBH (M Koja je perucTpoBaHa Kao TaKBa) cMaTpa HHOBATHBHOM, a
TO cy nmpumepune: 72.11 — ncTpakuBame U eKCIepUMEHTAIHN Pa3Boj y OnorexHomoruju; 72.19
— HcrpaxkuBame U pa3Boj y OCTAIUM MIPUPOTHUM U TEXHUYKO-TEXHOJIOIKUM Haykama; 72.20 —
HcrpaxuBarme 1 pa3Boj y APYIITBCHUM U XyMaHHUCTHYKUM HayKama,

Tj. ICIIATHOCTH KOje ce Hasaze y cektopy M Ypenbe o kiracuukanuju 1e1aTHOCTH.

48 3akoH 0 mope3y Ha JOOUT MpaBHUX JKIa, 9. 50j, cT. 1.

49 3akoH 0 mope3y Ha JOOUT MPaBHUX JHIA, 4. 50j.

S0 Buy. I, wi. 74, cr. 1 1 3aKkoH 0 nope3y Ha JOOUT MPaBHUX JHIA, €. 29.
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TyanHor 6yayher mopesa Ha KanuTaaHu J0OUTaK’! 3a YaHa APYIITBA TPUIHKOM
JlaJbe TpoJiaje yesa y ApyIITBY ¢ OrpaHu4YeHOM onroBopHourhy. Konauno, y
CydJajy IMKBHAAIM]jE IPyIITBa Orhe U Marhba OCHOBHITA €BEHTYaTHOT IMOpe3a Ha
JUKBHUJIAIUOHU OCTATAK, KOjH ce Tuiaha Ha OCHOBUILY U3HA/I BPSAHOCTH YJI0XKEHOT
KarmTaja y ApyIITBO.>? 3a pa3jiuKy Off yIUIaTe OMHOCHO YHOIICHha YIIora HUjeaaH
JIPYTH BUJl QUHAHCUPAKA IPYIITBA (IOAATHE yIJIaTe, MO3ajMHUIIC U JIP.) HE YTHYE
Ha popMHpame HaOaBHE BPETHOCTH y/lelia I BUCHHY YJIOXKEHOT KaluTaia ca
aCIeKTa JiBa IOMEHYTa MOpecKa O0JIMKa — Mope3a Ha KalUuTaJ IHU JIOOUTAaK U I10-
pe3a Ha JIMKBUJIAIMOHU OCTATaK.

OcuM Mmopeckux OJaKIIuIA 3a yiarade (pu3nvKa Wil IpaBHa JIUIA), MOTY-
he cy 1 M3BecHE MOpecKe OJAKIIMIIE U 32 CaMO MPHUBPEIHO JAPYIITBO y Koje ce
U3BpIIH yiarame. [lopecku 00BE3HUK y 4Kja OCHOBHA CPEJICTBA JPYTO JIUIIE YIIO-
KW BHIIIE O] jeHE MUJIHjapIe JUHApa, KOju Ta CPeACcTBa KOPUCTH 332 00aBIbarhe
MPETEKHE ICTATHOCTH U JICIATHOCTU YITHCAHUX Y OCHHBAYKOM aKTy OOBE3HUKA,
OTHOCHO HaBEIECHUX y IPYTOM aKTy OOBE3HHUKA, KOJUM ce ofipelyyjy IeIaTHOCTH
KOje 00BE3HUK 00aBJba U y MEPUOAY yJlarama J0JaTHO 3aMoCciu Ha HeoapeheHo
BpeMe Hajmame 100 numa, ociiobaha ce mrahama mopesa Ha JOOUT TTpaBHUX JIH-
112 y EPHOY OJ1 JIECET TOJMHA CPa3MEPHO TOM yJaramy.>? Ca acrekra oOBOr BH1a
(buHaHCUpamka IPYIITBA yIarameM y OCHOBHA CPEJICTBA OJ] CTPAHE JIPYTOT JTHIa
cMaTpa ce W yJiarambe y OCHOBHH KamuTal U noBehame OCHOBHOT KaruTaia y
ckiany ca 3akoHoM.>* CTora yruiaTa OJJHOCHO YHOIIICHE yJIora y OCHOBHHU Karlu-
TaJl JPYIITBA y3 UCITYBEHOCT rope OMMCAHUX YCIIOBA MOXKE HMATH IMOPECKe OeHe-
¢uTe 32 IPYIITBO Y KOje CE BPIITH yJarame M0 OCHOBY YMHUI0E yJIora.

2.3. HenocTranu oBor Buja (puHAHCHPaHa

OBaj BUI puHAHCHpama IPYIITBA, MehyTUM, MOKe UMaTH U U3BECHE HEIO-
CTaTKe Y 3aBUCHOCTH OJI BPCTE YJIOra U KOHKPETHOT cllydaja Kako 3a JPYIITBO
TaKO U 32 HEroBe YJIaHOBE.

[NocMaTpaHo ca acniekTa HHTEpeca JAPYIITBa, y CIy4ajy HCHOBYaHUX yJiora
HeJloCTaTaK OBOT HAYMHA (PMHAHCUPakha MOXKE HACTATH KaJla Ce Y OCHHUBAUYKOM
aKTy WJIY MPUIHKOM rmoBehara OCHOBHOT KaIlMTalla [I0OCTABU HePEeaiHa BPEIHOCT
HEHOBYAHOT yJIOTa O] CTPaHe WIAHOBA APYIITBA (yjarada). 3a pa3IuKy of Ioje-
JIMHUX pPelickha y YIIOPETHOM MPaBy U pelieHa KO/l jaABHUX aKIMOHAPCKUX JIPY-
mrraBa> Hamt 311/ je yCBOjHO MPUIHYHO JTUOEpaal MPUCTYIT Y BE3H ca YTBPhH-
BamkEeM BPEIHOCTH HEHOBYAHHUX YJIOTa KO JIPYIITBA C OTPaHHYCHOM OJITOBOPHOIIIhY.

SUBu. 3ITT, win. 72, cr. 1. 1 3akoH 0 ope3y Ha J0OUT MpaBHUX Jinla, wi. 27, cT. 3.
52 By, 3ITT, wi. 61, st. 2. u 3aK0H 0 mope3y Ha JOOUT NPABHUX JIKIA, 4l 35.

53 Bujt. 3aKOH 0 1opesy Ha 00T MpaBHOT Jiuia, €wi. 50a, cT. 1.

54 3aKoH 0 mope3y Ha JOOUT MpaBHOr Juia, 4i. 50a, ct. 2.

35 By, 3I1J1, un. 50, cT. 2.
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YrBphuBame BpeAHOCTH HEHOBUAHOT YJIOTa je, IO MPaBuily, y pyKaMa OCHUBada
(umanoBa IpyiITBa). BpenHocT HeHOBYAHOT yiiora yTBplyje ce o1 cTpaHe jelInHOT
YJlaHa APYIITBA WK CIIOPa3yMHO O] CTPaHe CBUX YIAHOBA JAPYIITBA’® MITH Iy TeM
npotene”’, y cknany ca ui. 51. mo 58. 3[1/1. Jlakie, caMo yKOJIUKO YIaHOBHU JPY-
IITBAa C OTPAaHWYECHOM OATOBOpHOIINY XKeJe Aa ce BPIIHN MPOIeHa BPEIHOCTH
HEHOBYAHOX YJIOTa WJIM YKOJIMKO HEMa criopasyMa n3Mel)y \brx y Be3u ca Mpolie-
HOM BpPETHOCTH HEHOBUYAHOT YJIOTa aKTUBUPA]y Ce MEXaHU3MU yTBphuBama Bpe-
HOCTH HEHOBYAHOT yJIOra IyTeM MPOLEHEe O CTpaHe oByairheHor mpouemrBaya
y ckiamy ca 4. 51-58 3I1]1.°8

VYkonuko wiaH(0BH) camu oApelyjy BpenHoCT HeHOBUaHOT yjora (0e3 aHra-
YKOBama OBJIATNEHOT TIPOIIEHUTEIha), TIOCTOJU OMTACHOCT Ja YTBPIE ,,HepeaTHy
BPEIHOCT HEHOBYAHOT yiora. Hepeasna BpeHOCT HEHOBUAHOT YJIOTa je OHa Koja
OJICTyTIa OJT TPIKHUIITHE BPETHOCTH Y TPEHYTKY yJlarama. Y BE3H ca HaBEICHUM
pasiIuKyjy ce T3B. IPEUECHEeHN U NOTLUEHEHN HEHOBYaHH YIIO3U.

IIpeuemena BpeTHOCT HEHOBYAHMX yJIora. HanMe, yKOIHUKO 4IaHOBHU O1-
pelie HepeallHy BUCOKY HOBYaHY MMPOTHBBPEIHOCT HEHOBYAHOT yJiora (T3B. mpe-
IeheHa BPETHOCT HEHOBYAHOT YJIora), TO MOXKe M3a3BaTH Ja BUCHTHA OCHOBHOT
KanuTaja OyJe HepealHO BUCOKO MOCTaBJbEHA, T€ 1a y aKTHUBH IOCTOj€ CTBAPH
U IpaBa Koja ce BOJE M0 HepeaTHO BUCOKO] KEbUTOBOJICTBEHO] BPEIHOCTH, IITO
MoOyKe MU Ha MITETY MPEOCTATUX YWIAHOBA, KOJU HUCY yJaradu MpeIMeTHOT yIIO-
ra, a HAPOYMTO TOBEpUIIana ApymTBa. Panu 3amTuTe HHTEpeca moBepuIana
JIPYIITBA y CIIy4ajy KaJla caMy YIaHOBH (0€3 aHTa)KOBamba MPOIICHUTEIhA) YTBP-
JIe ¥ TIPH TOME TIPETIeHe BPEIHOCT HeHoBUaHOT yiora, 3[1J[ mpensuha moryhaocT
nodujarma cropasyMHO yTBpleHe BpeTHOCTH HEHOBUAHOT yJIora. AKO je BpEeIHOCT
HEHOBYAHOT yJiora yTBpl)eHa criopa3yMHO 0J] CTpaHe 4aHOBA JIPYIITBA Y CKIIATy
ca unanom 50. ct 1. tau. 1 3[1/], a npymTBo HUje y MoryhHOCTH J1a U3MuUpyje
CBOje 00aBe3e y peZJOBHOM TOKY TOCIOBamka, MOBEPUJIAI IPYIITBA MMa MPaBo Ja
3aXTeBa Jla HAJJIKHU CY/l Y BAHIITAPHUYHOM TIOCTYIKY YTBP/IH BPEIHOCT HCHOB-
YaHOT yJIOra Y BpeMe YHOIIICHa TOT yiiora.”” AKO Cyay Y TOM IOCTYIIKY YTBPAH
Ja je BpeJHOCT HEHOBUAHOT yJlora Ouia Mama oJl cropa3yMHoO yTBpheHe (mpete-
IbEHA CIIOPa3yMOM), Cy he HaJOKUTH WIAHY IPYIITBA KOjU je YHEO Taj HEHOB-
YaHHM YJIOT J1a pa3jiuKy JI0 CIIOPa3yMHO YTBpheHe BPEAHOCTH TOT yJIora UCTLIIATH
JPYIITBY U JIa COIUAAPHO ca IPYIITBOM CHOCH TPOIIKOBE CYICKOT mocTyrka.®

56 By, 311/, ui. 50, cr. 1, Tau. 1.

57 Bup. 31, wir. 50, cr. 1, Tag. 2.

58 Kaxko je rope MOMEHYTO, YIAHOBUMA j€ Y HHTEPECY Jla CE€ U3BPILH TPOIEHA BPEIHOCTH
HEHOBYAHOT yJIOra KOjH 32 CBOj IPEIMET MMa ayTOPCKA MJIH CPOJHA [IPABa M [IPaBa HHIYCTPHjCKE
CBOjUHE, PaJId OCTBAPHBAKHha [IOPECKE OJIAKIIMIIE 32 yiiaraya pU3MUKO JMIIE ca aCTIeKTa [ope3a Ha
KamuTaJHe T00uTKe y ckiany ca ui. 79(6) 3I1AT.

9 3IIM, ui. 59, cT. 1.

60 Bup. 311/, 4. 59, cT. 2.
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Uan apymTBa KOjU je YHEO HEHOBYAHH YJIOT 3a KOJH je CIopa3yMHO yTBpheHa
BPEIHOCT, CHOCH TE€PET JOKA3HUBakha BPEIHOCTH TOT HEHOBYaHOT yiora.®! 3axTes
HaJJIEKHOM CynIy, Me)yTHM, He MOXKe ce TIOAHETH TI0 HCTEKY pOKa O IET TOAMHA
OJ1 IaHa yHOCAa HEHOBYAHOT yJjiora y apyIuTBo.%? Mako je oBa perysiaTiHBa KOpeK-
THB 3a TuOepajaH MPUCTYT Koju mocToju y Harmewm 3111 mpunnkom ogpehnBama
BPEIHOCTH HEHOBYAHUX YJIOTa, OHA HUjE I0OBOJBbHA JIa 3aITUTH HHTEPECE IPYIITBA
1 moBepmItaia® y ciaydajy T3B. CKpUBEHHX HEHOBYAHHX yJIoTa 0 KojuMa he 6uTu
pedH y OKBHPY IMOCEOHOT HACIIOBA.

IMoTnemeHa BpeqHOCT HeHOBYAHUX yJora. C apyre cTpaHe ,,0macHOCT
3a IPYIITBO MOXKE MPEJCTaBJbaTH U MPESHUCKO yTBpheHa BPETHOCT HEHOBYAHOT
yIora (T3B. MOTIEH-EHA BPEAHOCT HEHOBYAHOT yJIora). Y CcIydajy MPEeHUCKO YTBP-
hene BpeIHOCTH HEHOBYAHOT yJiora, OMJIAHCHO TIOCMAaTpaHO Ha CTPAHH aKTHBE
Hajasnhe ce cTBap WIIM MPABO MOTIEHEHE BPETHOCTH MITO he ncToBpeMeHo n3a-
3BaTH MOTICHEHY KELUTOBOJICTBEHY BPEIHOCT IPYIITBA. Mako ce y KOMITaHUjCKOM
MpaBy MPBEHCTBEHO BOJM padyHa O TOME Ja HEHOBUAHU yIIO3W He Oymy mperie-
HEHU, Ca MOPECKOr acleKTa 3a APYIITBO MOTY HACTYIIUTH HETaTUBHE IMOPECKE
MOCTIeTUIIE Y CIy4ajy IOTIEHk-eHe BPeTHOCTH HHUIM]jaTHO yrucaHux yiora. [lo-
CMaTPaHO ca IMOPECKOT acleKTa, y ClIydajy KacHujer oTyhema npeameTa HEHOB-
YaHOT yJIoTa, YUji IPEHOC MOYKE OMTH MpeIMeT ONOpe3nBamka IIope3oM Ha Karlu-
TaJiHe J00MTKE®Y, HHUIIKjaTHA TIOTIEHhEHa BPEIHOCT HEHOBYAHOT yJIOTa yIIHCaHa
y AIIP-y u ciieICTBEHO TOME€ U y KEHbUTOBOJICTBY JPYILITBA MOXKE JIOBECTH JI0
TOra Jia je HabaBHa BPEHOCT MpeMeTa HEHOBYAHOT YJIora 3a JIPYIITBO Makba O
TP KUIIHE BPEAHOCTH Ha JaH YHOCA, OCUM yKOJHWKO APYIITBO JOKaXe J1a je Tp-
JKUIITHA BPEAHOCT Ha JIaH yYHoca y apyurTBo Ouna Beha. Hacynpot Tome, mopeckoj

01 3I1]1, ui. 59, cT. 3.

02 3111, ui. 59, cr. 4.

93V Besu ca 3aIITHTOM HHTepeca MOBepHala y KOMIIaHHjCKOM IIPaBy BHICTH OIIIMPHIjE
kox Tatjana JepemoBuh-ITerposuh, ,,[ToBepuoIM y KOMIAHHJCKOM IIpaBy M HHCTPYMEHTH HU-
xoBe 3amtute”, Ananu Ilpasnoi ¢haxyniveiia y beoipagy, 1/2011, 223-254.

4 TIpema 3aKoHy O MOpe3y Ha JOOUT MpaBHUX Jula, 4wi. 27, cT. 1: ,,Kanuraaau goburak
00BE3HHK OCTBapyje MpoaajoM, OTHOCHO JPYTHM IPEHOCOM y3 HaKHaay (y AaJbeM TEKCTY: Mpo-
naja): 1) HEMOKPETHOCTH KOje je KOPHUCTHO, OAHOCHO KOje KOPUCTH Ka0 OCHOBHO CPEICTBO 33 00a-
BJbAHE JIETTATHOCTH YKJbYyUuyjyhu M HEIOKPETHOCTH y U3rpa/ibi; 2) paBa HHTENEKTYaJlHe CBO-
juHe; 3) ynena y KanuTajly NpaBHUX JUIA U aK[{ja ¥ OCTAJUX XapTHja 0] BPEIHOCTH, KOje Yy
ckiany ca MPC, onnocHo MCOU 1 MC®OU 3a MCII, npeacraBibajy Ayropodne GpuHaHCHjCKE
IJIacMaHe, OCUM 00BEe3HHIA U3/IaTUX Y CKJIa/ly ca IPOIUCcUMa KojuMa ce ypehyje usmupeme oba-
Bese PerryOirike 1Mo 0OCHOBY 3ajMa 3a IIPUBPEAHN Pa3Boj, ICBU3HE MITEARKE I'pahaHa U Iy )KHUIKUX
XapTHja O BPSIHOCTH MU j€ N3aBaliall, y CKJIaay ca 3aKoHOM, Perry06irka, ay TOHOMHA ITOKpa-
jUHa, jeInHUIA JOoKaTHe caMoynpase win Haponna 6anka Cpbuje; 4) MHBECTHIIMOHE jeINHUIIE
WHBECTULHOHOT (hOH/Ia, y CKIIaAy ca MponHucuMa KojuMa ce ypelyjy naBectuinonu GpoHmoBy; 5)
IUTUTATHE UMOBHHE, OCHUM YKOJIHUKO OOBE3HUK, Y CMHUCIY 3aKOHA KOjUM ce ypehyje nururtaiana
MMOBHHA, HMa JI03BOJY 3a NPy Kahe yCIyra OBE3aHUX ca JUTUTaIHOM HMOBHHOM U KOJH je JTU-
TUTAJIHY UMOBHHY Ha0aBHO MCKJbYUHBO pajiu Jlajbe NPOjiaje y OKBUPY 00aBJbarba yciayra MoBe-
3aHHX ca AUTMTAJIHOM HMOBHHOM Y CKJIaJy ca THM 3aKOHOM.
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yIIpaBH ,,0nroBapahe’ moTIemeHa BPEaHOCT yiora ynucana y AIIP-y u wHUIIN-
jamHo he Taj mojaTak y3eTH Kao Tauan® ca acrmekTa yTBphuBama HabaBHE Bpell-
HOCTH IIpeIMETa OITope3nBarba (BPeJHOCTH CTHIama)® 3a moTpede yTBphrBama
OCHOBHIIE TIOpe3a Ha KamUTaJIHU JOOUTAK 3a HAaKHALy HcIaheHy IpylITBy IO
OCHOBY Jajber MmpeHoca Tor npeameTa.t’” YV ToMm ciayuajy, Teper qoKka3uBama he
OWTH Ha IPYIITBY Ja JOKaXKe Ja je TPHKUIIHA LIeHa HEHOBYAHOT yJiora (mpexMeTa
oIope3nBama) Ha JaH yHoca (cThiama)®® 6uira Beha ox BpeIHOCTH ymHcaHe y
ATIP-y, xako ce 3a HabaBHY BpPEIHOCT HE OM y3eja OHa Koja je ymucaHa y KibU-
roBoacTBy 1 AlIP-y, a cBe y nniby 11a ce ymMamH OCHOBHUIIA TIOpe3a Ha JOOHT 110
OCHOBY eBeHTyasHOr Oyayher kanuraiHor goburtka.®

Ha oBoM mecTy mocTaBJba ce ¥ TUTamke KOjH je HHTEPEC WIAHOBA J1a TTPUITH-
KOM yIHCa HEHOBYAHHMX YJIOra IMOCTaBe HUXKY BPEAHOCT HEHOBYAHOT yJIOra y Ofl-
HOCY Ha peaylHy TPXKUIITHY BpenHocT? Ped je yrimaBHOM O ,,ceOMYHOM  HHTEpECy
YJIaHOBA y CHUTYalMju KaJa je MpeAMeT yJiora IpeiMeT Olope3rnBamba Mope3oM Ha
kanuTanHe nooutke.” HarMe, yKOIHMKO Cy YWJIAHOBH MPEAMET yIIora KOju MOXe
OWUTH ITpEeAMET OMOpe3rBaka MOPEe30M Ha KaUTalHe T0OMTKE HaOaBUIIN 0 Bpel-
HOCTH KOja je Mama Off TPKHUIITHE BPEIHOCTH Y TPEHYTKY YHOCA, TOCTaBJhaheM
HIWDKE BPEJHOCTH HEHOBYAHOT yJora HacTojahe 1a yMame MOpPecKy OCHOBHILY WJIH
Jla y TIOTITYHOCTH M30erHy mahame nmope3a Ha KamuTadTH!d TOOUTaK MPHUITHKOM
mpeHoca yiora Ha ApymTBo. HapaBHo Taja mopecka ynpasa vMa IpaBo Jia yTBPAH
1a je TPXKHUIITHA BPEIHOCT yJiora Beha o1 oBako mocTaBbeHe Te J1a yiaarady (WiaHy
JpyIITBA) yTBPAHX Miaharmke mopesa Ha KalmuTa HHU JOOMTaK U y TOM CIydajy.’!

% Bua. 3aKOH 0 MOPECKOM IMOCTYIKY U HOPECKOj aAMUHHUCTpanuju, ,,Ci. Inacauk PC*,
80/2002...144/2020, ui. 29, ct. 1. 1 43, 3aKOH 0 MOCTYIKY perucTpalyje y ATCHIUjU 3a IPUBPEII-
He peructpe, ,,Ci. [macauk PC*, 99/2011, 83/2014, 31/2019 u 105/2021, 4. 3, cT. 1, Tay. 2.

66 B 3aK0H 0 Ope3y Ha J0OHUT MpaBHUX JIUIA, €. 29, cT. 1.

7 Bup. 3aKkoH 0 mope3y Ha JOOHT MTpaBHUX JHIA, €. 27.

%8 Buj1. 3aKoH 0 1ope3y Ha JOOUT IPaBHUX JIUIIA, €. 29.

% Buj 3akoH 0 mope3y Ha J00UT NMpaBHUX Jula, 4. 29, cr. 1: ,,3a cBpxy oapehuBama Ka-
MUTATHOT JOOUTKA, HaOaBHA LIEHA, y CMHCITY OBOT 3aKOHA, jecTe IIeHa 110 K0joj je 0OBE3HHK CTEKa0
MMOBHHY, YMamkEHa [0 OCHOBY aMOpPTHU3allHje YTBpl)eHe y CKIIay ca OBHM 3aKOHOM .

70 Tlpema 4. 72, cr. 1. : ,,Kanutanuu 100UTaK, OXHOCHO r'yOHTaK Y CMHUCIY OBOT 3aKOHA
npejacTaBJba pa3iinky uzMely npoaajHe IeHe Mpasa, yaeida U XapTHja ol BPeIHOCTH U IHXOBE
HabaBHE LIeHe, OCTBAPEHY NMPEHOCOM: 1) CTBapHUX IIpaBa Ha HEIIOKPETHOCTHMA; 2) ayTOPCKUX U
CPOJHUX IIPaBa U IpaBa MHAYCTPHjCKE CBOjHHE; 3) yeia y KaluTaly paBHUX JIUIA, aKIHja 1
OCTaJIMX XapTHja ol BPEJHOCTH; 4) NHBECTHIIMOHE jeJUHHIIEC, OCUM HHBECTUIIMOHUX jeINHUIA
J0OPOBOJBHUX NEH3NJCKUX (POHI0BA, OTKYIIJbEHE OJf CTPAHEe OTBOPEHOT HHBECTHUIOHOT (OH/A,
y CKJIaTy ca 3aKOHOM KOjHM ce ypelyjy OTBOpeHH HHBECTHUIIMOHH (DOHIOBH; 5) NHBECTHIIMOHE
jenMHUIe aXTepHATHBHOT MHBECTUIIMOHOT (JOH/IA, Y CKIIaly ca 3aKOHOM KojuM ce ypehyjy anxrep-
HATHBHH HHBECTULIMOHU (HOHIOBH; 6) nuruTanne umosuHe. [Ipema 4. 72, ct. 3 3IIAT: “Apyrum
MPEHOCOM y3 HaKHAJy CMaTpa c€ M CBAKH YHOC HEHOBYAHOT yJIOTa y MIPAaBHO JIHIE."

7' Bug. ML, uin. 73, cr. 1:,,3a cBpXy oipehiBama KamuTaaHor JOOUTKA, Y CMUCITY OBOT
3aKOHA, IPOAAJHOM LIEHOM C€ CMaTpa YrOBOPEHa LieHa, OJHOCHO TP)KHILHA LIeHa KOjy yTBphyje
HaJUISKHH [IOPECKM OPraH aKo OLCHHU J1a je YTOBOPEHa LIeHA HIKa Ol TPIKHUILHE.
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C apyre cTpaHe, OCHOBHU HEJOCTATAK 33 WIAHOBE JIPYIITBA MPOUCTUYC U3
npaBuia o 3a0panu nospahaja yiora. YnaHoBUMA JIPYIITBA HE MOXKE CE H3BPIITU-
TH noBpahaj yninaheHnX, OMHOCHO YHETUX yJIOoTa, HUTH UM C€ MOXKE THIATHTH
Kamara Ha OHO IITO Cy YJIOKWIH Y IpyIITBO.”> JIpyruM pedrmMa, HaKOH U3BPIIIe-
HBa YnHU0e yiora yriahieHu WM YHETH YIIO3H ylla3e y UMOBUHY JIpymiTBa. To
3HaYM J]a OHU OCTajy Ha pacloliaramby UCKJbYUYHBO APYIITBY K0 MPABHOM JIHILY,
I1a c€ HaKOH yIUIaTe WJIM yHOCA IPYIITBO HAJIA3W y TaKBOj MPaBHO] TIO3UIIH]H
Koja oHemoryhaBa yjarada ja yJior TOByY€ jeTHOCTPAHOM H3jaBOM BoJbe. Ha
OCHOBY OBOTa j€ jaCHO J1a OHO IIITO je Y HHTEPECY IPYIITBA U IIITO MPEACTaBIha
MPETHOCT 3a IPYIITBO HE MOPa UCTOBPEMEHO OUTH Y MHTEPECY U MPEACTaBIhaTH
MPETHOCT 32 WIAHOBE JIPYIITBA.

2.4. [Ipo6yieM CKPUBEHUX HEHOBYAHMX yJIora

[TpunukoM oBe BpcTe hMHAHCHpama IpymTBa MOoryhe cy u3BecHe 3J10yIo-
Tpebe o1 cTpaHe YIaHOBa IPYLITBA KOje€ Ce OIIIe/ajy Y T3B. CKpUBEHHM HEHOBYA-
HUM yio3uma (HeM. Die Verdeckte Sacheinlagen, enr. Hidden Contributions in
Kind) xojuma ce cymTuHcKH 3a00M1a3e HopMe 0 00aBe3HOj MPOLEHU BPEIHOCTH
HEHOBYAHMX YJIOTa W MPaBHMIIO 0 3abpanu moBpahaja ymora. Ham 3I1]] He pery-
JIUIIIC TUTAKkE T3B. CKPUBEHUX HEHOBYAHUX yJIOora. Y YIOpPEIHOM MpaBy (IIPBEH-
ctBeno y CP Hemaukoj) mpo6iieM T3B. CKPUBEHHX HEHOBYAHHX yJIOTa MPBO je
npumehieH y CyACKOj mpakcu’3, a MOTOM je M 3aKOHCKH PeryJiucaH, Kako Ou ce
3aTUTHIIA HHTEPECH JIPYIITBA, OCTAIMX YJIAHOBA M IMOBEpHUIIAlA, OUyBalia Cy-
IITUHCKA BPEIHOCT OCHOBHOT KaluTalla ¥ CIPEYUIIO U3UT'PABAKE MIPABHIIA O
00aBe3HOj IPOIIEHN BPETHOCTH HEHOBYAHUX yJjIora U 3a0panu nmospahaja yora.

Jennako xao u y Haiem nipaBy y ripaBy CP Hemauke yso3u mory Outu HOBYa-
HU WJIM HeHOoBYaHH. HeHoBuaHM yi103u, Mel)yTHM, TIOJIIE)KY TTOCEOHUM MTPaBHIIU-
Ma jep IPEeACTaBIbajy OMACHOCT Y CIIy4ajy T3B. IPELECHEHOCTH IbUX0BE BPEIHOCTH
KOja je IITEeTHA KaKo 3a 0CTale YWIAHOBE JPYIITBA, TAKO U 32 FbErOBE ITOBEPHOIIE.
JlakJie, HeHOBUAHU YJIO3U MOPajy OUTH NMPUKA3aHU Y OCHUBAYKOM aKTy JPYIITBA
1 TIO[IEXY TTOCEOHNM 3aXTeBHUMa Y MOTIIeNy (PMHAHCH]CKOT M3BelTaBama.’* Pe-
TUTPAIMOHU cy1 he o0UTH perucTpalyjy IpuBpeIHOT APYyIITBa WK oBehame
OCHOBHOT KaIiTalla, ako Cy HEHOBYAaHH YJIO3H TpeleheHr. Takole, ako ce HAKOH
perucrpaije yIBpau Ja je HCHOBYAHH YJIOT Makhe BPE/laH Off HOMHHAJIHE BPE/l-

72311, uin. 60, crT. 1.

73 Bun. BGH (Bundesgerichthof — Caesnu cyn mpasne CP Hemauke), Urt. v. 18.2.1990. — 1T
ZR 104/90, BGH Urt. v. 21.2.1994. — 11 ZR 60/93, BGH Urt. v. 16.9.2002 — IT ZR 1/00, BGH. Urt.
v. 11.2.2008. — 1T ZR 171/06 u ap.

7 Bun. Gesetz betreffend die Gesellschaften mit beschrankter Haftung (3akoH o xpyuiTsu-
Ma ¢ orpannueHom oarosopuomhy CP Hemauke), 20. April 1892, RGBI. S. 477... Zuletzt geéndert
durch Art. 15 Abs. 23 G v. 4.5.2021 1 882 (nasbe y pycnorama: GmbHG Hemauke), § 5 (4).
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HOCTH yJIeJIa OTHOCHO aKITHja Koje Cy 3a Ibera u3zaTe, YIUCHUK je Ty>KaH Ja yIiia-
TH Pa3IHKy Yy HOBILY. 7

VY onpehennm cutyarjama, MelyTHM, 4JIAHOBH Ha pa3IudNTe HAUYNHE Ha-
croje na 3a00uly nmpaBuiia 0 00aBe3HO] MPOIICHH BPETHOCTH HEHOBUAHUX YJIOTra
U mpaBuia o 3abpanu moBpahaja yiora.”® Jlemasa ce Ja yIUCHHUIIA KaluTaaa
(ynara4yu) Koju Cy ypeIHO YIUIATUIIU yJIOT Y HOBIY HAKHA/HO 3aKJbyde yTOBOP
ca IPUBPEIHUM JPYIITBOM KOjU CE€ HaTa3! y OJUCKO] BE3U ca IMIPETXOTHO yIIJia-
henum HOBYaHUM yiiorom.”” [IpuBpeIHO APYLITBO KOj€ j€ MPUMUIIO YIIOT Y HOBILY
KOPHCTH OBaj HOBAIT J1a, Ha PUMEP, KyITH UMOBHHY O] UJaHa APYyIITBA (yliaraya).
ExoHoMCKH epexaT 0BaKBOT yroBopa je Ja je 3arpaBo JaT HeHOBYaHH yior.8 Y
CTBAapHOCTH, YIIUCHUK HUjE JTA0 yJIOT Y HOBITY, Beh HeHoB4YaHM ynor. Ha mpumep,
YJIaH APYIITBA MPBOOUTHO MPEy3Me U U3BPILIU 00aBe3y yIjIaTe yjora y HOBILY y
m3Hocy ox 10.000 eBpa, a moToM IpymITBO y onpeh)eHoM OJTMCKOM BPEMEHCKOM
MIEPHUOJlY Taj HOBAI] UCKOPUCTH 33 KYMOBHHY IIPUBATHOT BO3MJIA O WiaHA JPY-
mrTBa 3a ey ox 10.000 eBpa.”® Ha mpBu 1morsen, yroBop 0 KyIMOBUHHU TPUBATHOT
BO3WJIa OJ] YaHa JAPYIITBA CMATpa ce HeCOpHUM. MmaK, yKOJIMKO CE HCIIOCTABH
Jla je BPEIHOCT MPUBATHOT BO3MJIA Y CTBAPHOCTH Mamba, ped je O CBOjEeBPCHOM
W3WUTpaBamy MpPaBUiia O MPOICHH BPEIHOCTH HEHOBYAHUX YJIOTra U MpPaBHIa O
3abpanu oBpahaja yiora. YKOIUKO ITOCTOju OJIFcKa Be3a u3Meljy yiora y HOBITY
Y HaKHAJHOT yroBOpa u3Mel)y mpuBpeIHOTr IPYIITBA U WiaHa (YIIHUCHUKA), He-
MadKH CYOBH IIPETIIOCTaBIha]y Ma j€ TO YUHIHEHO Jla OM ce 3a00HIIIe oapenoe
KOje peryiuiry HeHoBuaHe yiore. Hemauka mpaBHa JOKTpPUHA TOBOPH O ,,CKPH-
BEHOM HEHOBYAHOM YJIOTY UJIH CKPUBEHOM JonpuHocy y Hatypu .80 I1ITo ce True
HEMayKor' 3aKOHA O aKIIMOHAPCKUM JIpyIITBHMa®! y KojeM je perysuca mpaBHA
MOJIOXKA] aKIIMOHAPCKUX ApyIITaBad?, mpaBHe MOCIEIHUIIE TAKBOT 3a00MIaKeHa
Cy IpamaTHu4He. YroBop u3Mmel)y mpUBpeIHOT IPYINTBA U YiaHa (YCIIHCHUKA) je
HUINTaB 1 o0ehaHu yJI0T y HOBITY cMaTpa ce jour HeyriaheHuM. YITUCHUK (WTaH)

7> GmbHG Hemauke, § 19 (4).

76 Christian Kersting, “Verdeckte Sacheinlage®, Gesellschafisrechtliche Vereinigung (VGR)
— Company Law Society, VGR-Conference Series — 14 VGR 2009, Heinrich-Heine-Universitét
Diisseldorf — Juristische Fakultdt — Arbeitspapiere des Instituts fiir Unternehmensrecht (IUR), 1.

77 1oun.

78 Uoun.

7 C. Kersting, “Verdeckte Sacheinlage®, Gesellschaftsrechtliche Vereinigung (VGR) — Com-
pany Law Society, VGR-Conference Series — 14 VGR 2009, 1.

80 O mpobGeMaTHIM CKPUBEHNX HEHOBYAHKX yiiora BujeTH ommmpruje ko Holger Fleischer,
Wolf Goette, Miinchener Kommentar zum Gesetz betreffend die Gesellschaften mit beschrinkter
Haftung — GmbHG, Miinchen 2010, 1730-1761.

81 Aktiengesetz vom 6. September 1965 (BGBL. I S. 1089), das zuletzt durch Artikel 2 des
Gesetzes vom 20. Juli

2022 (BGBI. I S. 1166) gedndert worden ist.

82 C. Kersting, “Verdeckte Sacheinlage®, Gesellschaftsrechtliche Vereinigung (VGR) — Com-
pany Law Society, VGR-Conference Series — 14 VGR 2009, 1.
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cTora Mopa IOHOBO JIa IIJIATH yJIoT y HOBITy. Kako ce oBakBa 3a00uiakema 00nd-
HO OTKPHBAjy TOKOM CTEYajHOT MMOCTYIIKA, yJIaradyd BPJIO YeCTO HUCY y MoryhHo-
CTH Ja TIOBpaTe MOYETHY CYMY KOjy CY YIUIATIIIH U KOja je KopulrheHa 3a cTHIa-
e umoBuHe.®? Jla cymupamo, y CP Hemaukoj Ko aKIIHOHAPCKUX APYIITaBa y
CIydYajy T3B. CKpUBCHUX HEHOBUAHMX YJIOTa, YIUCHUIH (WIAHOBH) PU3UKY]Y Ja
he MopaTu na nare cBoje HoOBUaHe yJore /1Ba myTa. McTo je Baxxuiio u 3a Hemau-
KO IPYIITBO C OrpaHUYSHOM OATOBOpHOIThY. MehyTnMm, 0BoO ce mpoMeHIo ox 1.
HoBeMOpa 2008. rognHe KoA ApyIITaBa C OrPAaHMYEHOM OATrOBOpHOIINY 071 Kajaa
yroBop m3Mel)y mpuBpemHOT IpyIITBA U YIIUCHUKA (YIaHa) UTIaK OCTaje Ha CHa-
3u.8 Vior y HOBILy ce U lajbe cMaTpa HeyiaheHuM, ajli ¢e BPEJHOCT CKPUBEHOT
HEHOBYAHOT yJIOTa MpedHja ca ’bUM. YIIHCHHUK Tpeda 1a YIUIaTH CaMo Pa3inuKy y
BpeqHOCTH u3Mely oOehaHor ysora y HOBIY M JaTOT HEHOBYAHOT YJIOTa aKo ce
HCIIOCTABH JIa j€ BPEIHOCT IMpeaMeTa Mpoaje IpyIITRY (3arpaBo CKPUBEHOT He-
HOBYAHOT yJIOTa) Y CTBAPHOCTHU Makha OJ HOMHHAJTHE BPEIHOCTHU MPETXOIHO yILIa-
henor HoBwaHor yiora. OBo mpouctude u3 ciaeneher mpasuia: ,,AK0O BPeIHOCT
HEHOBYAHOT yJIOTa Y TPEHYTKY yIuca y MPUBPEIHHU PErUcTap HE JOCTUTHE HO-
MHHAJIHY BPEIHOCT yJIela, YJIaH je AY’KaH J1a YIJIATH HOBYAHH YJIOT Y U3HOCY
MamKa Tj. y H3HOCY Te pasnuke.’> OBakBOM 0pe00M je KO ApYyITaBa ¢ orpa-
HuueHoM onroBopuomrhy y CP Hemaukoj n30erayTa qpaMaTHdHa TOCTIEAHIIA 10
KO0jOj Cy yJlarauyu Mopaju JBa IyTa Ja yIlJaTe CBOj YJIOT y HOBIIY YKOJHKO C€
YTBpAH Ja je HaKHa/IHA TPaHCaKIHja ca IPYIITBOM UMaa KapaKkTep CKPHUBEHOT
HEHOBYAHOT yJIora.

Kao mrro je rope naBeneno nam 3111 He canp:ku paBuiia O T3B. CKPUBEHIM
HEHOBUaHUM yJo3uMa. Jenuno y neny 3I1/] koju ce omHOCH Ha jaBHA aKIIMOHAPCKA
JIPYIITBA TIOCTOje TIpaBUJIa O T3B. yTOBOPHUMA Ca OCHUBAUYNMA 3aKJByY€HUM y POKY
OJ1 IB€ TOIMHE O] JaHa PEerucTpanuje ApyTBat®, koja ToHEeKIe MOTY CIIPEUUTH
370ymoTpede o OCHOBY T3B. CKPHBEHUX HEHOBUAHWX YJIOTa, AJIH HHjE TPEABH-
heHa cxoHa MPUMEHA TUX OJIPEI0H Ha IPYIITBO C OTPAHUYCHOM OJITOBOPHOIINY.
AKO jaBHO aKIIMOHAPCKO APYIITBO Ca aKI[MOHAPHMA KOjH Cy OCHOBAH JPYIITBO
y TIEpUOJTy O JIB€ TOJMHE O] JJaHa PETUCTpAllMje OCHUBAa JAPYIITBA 3aKJbYYU
YroBOp Ha OCHOBY KOTa JIPYIITBO CTHYE oApeleHe cTBapy MM mpasa Imo 1eHU
Koja je jenHaka unu Beha ox 10% BpeQHOCTH OCHOBHOT KamuTana: 1) BpeaHOCT
THX CTBAapH U ITpaBa MOpa Ce MPOICHUTH Y CKIIaay ca wi. S1. 70 58. oBor 3aKkoHa;
1 2) Taj yroBop je MOJI0kKaH 0J00pery CKyNIITHHE, TPOYSTBPTUHCKOM BehnHOM
rilacoBa IPHCYTHUX akKIMOHapa, ako CTaryToM Huje oapehena seha Behuna.?’
[loMeHnyTH YrOBOp HE MOKE CTYIIUTH Ha CHATY Mpe MpuOaBJbakha HABEJICHOT OJ10-

83 Uou..

8 GmbHG Hemauxke, § 19 (4).
85 Bug. GMBHG Hemauke, § 9.
86 By, 3I1J1, . 268.

87 3I1 1, un. 268, cT. 1.
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Opema ¥ TIpaBHE Palbe Koje IPYIITBO MPeay3Me Y HCITY Sy TOT yToBOpa Cy 6e3
IPaBHOT JICjCTBA 10 TiprbaBIbarma Tor onoopemna.t® OBe onpende Ko/ jaBHUX aKIH-
OHAPCKUX JIPYIITAaBa UMajy 3a IIHJb JIa CE CIIPEYH H3UTPABAILE MPaBHIIA O 3a0paHH
noBpahaja ynora u npaBuia 00aBe3HOj MPOLIEHN BPEIHOCTH HEHOBYAHHX YJIOTA.

Ha ocHoBY cBera HaBeaeHOT OMIT0 OM KOPHCHO Ja ce 1o yrieny Ha mpaBo CP
Hemauke yBene perynaruBa o T3B. CKpUBEHUM HEHOBUAHHM YJIO3MMa KO IPYLITa-
Ba C OTPAHUUYCHOM OJITOBOPHOIINY MU Jia ce OapeM MpelBUIN CXOHA TPHMEHA
HOPMH O YTOBOPHMA Ca OCHMBAYMMa Ha APYLITBA C OTPAHUYEHOM OATOBOpHOIINY,
KOja y HallleM IIpaBy IMOCTOjH CaMO KOJI jaABHUX aKIIMOHAPCKUX ApyIiTaBa. Mmak,
oapende o yropopuMa ca OCHUBAuMMa y POKY O IBE€ TOAMHE OJ perucTpainuje
JPYUITBA OW caMO JETMMUYHO PElIriie MPoOIeM CKPUBEHIX HEHOBUYAHUX YIIOTa,
jep ce OHe OIHOCE CaMo Ha YJIOTe KOjU Cy U3BPLICHH y APYLITBO MPHINKOM OCHH-
Bama JIPYIITBA.

3. 3AKJbYYHA PASMATPABA

Nako je Ha ipBU morIIe1 ped 0 KJIIACHYHO] TEMH y K0joj ce 0Opaljyje ocHOBHa
YIaHCKa 00aBe3a YWiIaHOBa JPYIITBA C OFPAaHUYCHOM OJrOBOPHOILINY /1a U3BpIIE
YUHA0Y yJIoTra y APYIITBO, TEXKHUIITE OBOT pasia OAHOCHIIO CE HA PACBET/haBambe
oBe 00aBe3e Kao jeHOr O HauMHa (UHACHUpama IPYIITBA Off CTPaHE HErOBUX
YIAHOBA. Y TOM CMHCITY, IPEAMET aHAJIN3€e OJHOCHO CE IIPBEHCTBEHO HA KOMIIa-
HUJCKO-TIpaBHE M TIOPECKO-TPaBHE MPEIHOCTH M HEJOCTAaTKE OBOT HauMHa (u-
HaHCHpama APYLITBA IOCMATPaHO C jeHE CTPaHe ca aclieKTa HHTepeca APyIITBa
y KOje ce BpLIH yJlarame, a ¢ Ipyre CTpaHe U3 BU3ype HHTepeca YJaHoBa APYLITBA.

OcHOBHa IPHBpE/THA CBPXA M IIPEIHOCT OBOT HAYMHA (PUHAHCHPAHha 33 APYILITBO
Y KOje Ce BpIIIH yJIarame CACTOJU CE Y jauarsy HheroBe KpeauTHE criocoOHOCTH. OCHOB-
HU KaruTaJ ApymrTBa GOopMUpa ce NCKIBYYMBO U3 YJIOTa, Ila OBAKBa MPUBPEIHA
¢byHKIIHMja, 32 pa3UKy Ol APYTUX HauMHA (GUHAHCHUPaba IPYIITBA (JoJaTHE yIuia-
Te, CTIOpeAHEe YMHHI0€, TI03ajMHUIIE YJIaHOBA), TPOUCTHYE U3 KOMIIAHU]|CKO-TIPABHUX
npaBuiIa o 3a0panu nospahaja yyiora 4wiaHoBHMa IPYIITBA U APYTHX MpaBuia
KoOja Cy yCMepeHa Ha 04yBame CyIITHHCKE BPEJHOCTH OCHOBHOT KaIlUTAaIa.

[Nopen koMnaHujCKO-IPaBHUX MPEAHOCTH 3a APYIITBO y KOje Ce BPILH ylia-
rame 1oy oipeh)eHnM yciioBnMa MOTy HacTaTH M M3BECHE IOPECKE OJIAKIIHIIE ca
acreKTa ropesa Ha JOOUT MPpaBUHUX JHUIA y CKJIaay ca 3aKOHOM O Tope3y Ha
IOOWT MpaBHUX JIUIIA.

C apyre cTpaHe, OBaj HAUMH (PUHAHCHPAHA 32 IPYIITBO MOKE UMATH U U3-
BECHE HEIOCTATKe KOjH Ce Y MOjeIMHUM CITydajeBUMa MOT'Y B€3aTH 32 HEHOBYaHE
yjore y IpywmTBo (yJo3u y cTBapuMa U npaBuma). Haume, ykoiauko wiaH(oBH)

88 By 311, 4. 268, cT. 2.
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camu oxpelyyjy BpemHOCT HeHOBUAHOT yJiora (0e3 aHTa)koBama OBIaheHor mpo-
LEHUTEJba), IOCTOjU ONACHOCT J1a YTBPAE ,,HEpEeaTHy * BPeIHOCT HEHOBYAHOT
ynora. HepeaHa BpeTHOCT HEHOBYAHOT YJIOTa je OHA KOja OCTYIIA O TPKUIITHE
BPEIHOCTH Y TPEHYTKY yjarama (yHoca). Y Be3u ca HaBEIECHUM Pas3uKyjy ce
T3B. TIPEICHEHN U MTOTICHEHN HEHOBYAHH yIIO3H. 32 Pa3IuKy O T0jeIUHUX pe-
ek Y YIIOPEIHOM IPaBy U Pellickha KO/l jABHUX aKIMOHAPCKUX APYIITaBa HAIII
3I1/1 je ycBOjuO TIPHINYHO JIMOepaliaH MPUCTYT y BE3H ca yTBphHHUBAmHEM BpE/I-
HOCTH HEHOBYaHHX yJIora KO JPYILITBA C OIPaHUYCHOM OAroBopHomhy. YTBp-
huBame BpeqHOCTH HEHOBYAHOT yIIOTA j€, TI0 TIPaBUITy, Y pykKama OCHHBaJa (Wia-
HOBa JpylITBa). BpenHocT HeHOBUAHOT yiora yTBphyje ce oa cTpaHe jeJuHOr
YJjaHa APYIITBA UITK CIIOPA3YMHO O]l CTPaHe CBHUX YJIaHOBA IPYIITBA WIIH ITyTEM
npouexe, y ckiaany ca wi. 51. go 58. 3I1J1. Jlakie, caMo YKOJIHMKO YJIaHOBHU Jpy-
IITBAa C OTPAaHUYECHOM OATOBOpHOIINY KeJe Aa ce BPIIH MPOIeHa BPEIHOCTH
HEHOBYAHOX YJIOTa WJIM YKOJIMKO HEMa criopasyMa n3Mel)y \brx y Be3u ca Mpolie-
HOM BpPETHOCTH HEHOBYAHOT YJIOTa aKTUBUPA]y Ce MEXaHU3MU yTBphuBama Bpe-
HOCTH HEHOBYAHOT yJIOra IIyTeM MPOLEHEe O CTpaHe OByalrheHor mpouemuBaya
y ckmany ca wi. 51-58 3I1/1.

Ocum HaBeneHor, 311/ He cagpu mpaBuia KojuM Ou ce ,,cy30uo mpodiaem
T3B. CKPUBEHUX HEHOBYAHUX yIJIOTa, HUTH JOBOJHHO JIETAJbHY PEryJIaTHBY KOjOM
0u ce crpeunsio U3NrpaBame MpaBuiIa o 3a0panu nopahaja ynora uiaHOBUMA
npymTBa. Ha ocHOBy Tora, HeocTarak perysiaTUBe Y OBOM CIydajy Moxke Hhu
HE caMo Ha IITeTy MHTepeca APYyIITBa, Beh n Ha MITETy HHTEpeca HEroBUX I0-
BepHIIaIa.

[NocmaTpaHo U3 BU3ype HHTEpeca WIaHOBa IPYIITBa OCHOBHA KOMIIaHHU]CKO-
MpaBHA MMPETHOCT OBOT HauMHa (PMHAHCHparma JAPYIITBA TPOUCTHYE U3 TIpaBUiIa
Jla ce BPEIHOCT yJIora, Mo MpaBuily, HaJla3u y KOpelaluju ca IPOLeHTYaTHOM
BpenHomIhy yaenaa OHOCHO MPOIEHTYTHUM y4enrheM 4iiaHa y OCHOBHOM KaInTa-
ny apywtsa. [IpoueHtyanHa BpeqHOCT yaena, Mo IpaBuily, olpenesbyje 00um
YIAHCKHX MTPaBa M KOPIOpaTHBHE MONH KOHKPETHOT WiIaHa y IPyIITRY (MOryhHOCT
yTHIIaja Ha JIOHOIICHka KOPIIOPAaTUBHUX O/uTyKa). Hujenan npyru HauuH (puHaCH-
pama JpyIITBa He yTHYE Ha MPOIEHTYATHY BPEIHOCT y/IeNa KOjy WIaH TMoCeyje,
HUTH MOXKE yTHLATH Ha €BEHTYaJIHY H3MEHY BIACHUYKE CTPYKTYPE Y APYLITBY.

[TocmatpaHoO ca mopeckor acmleKTa, y MojeInHUM CITy4dajeBIMa, OpeesbH-
Bamb€ 32 OBaj BUJ (PMHAHCUPaba JPYIITBAa MOKE OUTH Yy BE3U ca M3BECHUM IOpe-
CKUM OJIaKIITHIIaMa KOje MOT'y HACTaTH Ha CTpaHU yjarava y ckmamy ca 3I1I
(ykonuko je ynarad (uU3N4Ko JinLe), 3aKOHOM O TIOpe3y Ha JOOHUT MPaBHUX JIHIA
(YKOITHKO je yJiarad IpaBHO JIUIIE) UJIW 3aKOHOM O TIope3uMa Ha UMOBUHY (He3a-
BUCHO 0J] BpcTe ynarada). Takole, y yCKOj Be3u ca OBUM BUJOM (hpMHAHCHparba
MOJKe OMTH ofroBapajyhe mopecko MmiaHupame U Mopecka ONTHMHU3AITH]a.

KonavHo, ca anekta KOMIIaHH]CKOT ITpaBa U eKOHOMCKOT INIAaHUPaba OCHOBHH
HEJO0CTATaK 3a WIAHOBE NPYIITBA MPOUCTHYE U3 TIpaBmUiia 0 3abpanu noBpahaja
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ynora. YmaHoBuMa IpyIITBa HE MOXKE Ce M3BPIIUTH MoBpahaj ymrahenux, ogHo-
CHO YHETHUX yJIOra, HUTH UM CE€ MOXe IUTATUTH KamMaTa Ha OHO LITO CYy YJIOKHUIH
y ApymTBo. J[pyruM peunma, HaKOH M3BpIleHha YnHU 0 yiora yriahenu uiu
YHETH YJI03H yJia3e y UMOBUHY ApyIITBa. To 3Ha4YM a OHU OCTajy Ha pacroara-
Y UCKJBYUHBO JIPYLITBY Ka0 MPaBHOM JIHILY, 1a CE HAKOH YIIJIaTe MJIM YHOCA
JOpYLITBO HaJa3M y TaKBOj MPaBHOj MO3ULUjHU Koja oHeMoryhaBa ynaraya aa yyior
TIOBYY€ jeTHOCTPAHOM M3jaBOM BOJhe. Ha OCHOBY OBOTa je jacHO J1a OHO IITO je Y
MHTepeCcy ApYLITBA H ILITO MPEICTaBJba MPEAHOCT 3a APYLITBO HE MOpa UCTOBpE-
MEHO OMTH y HHTEpEeCy YIaHOBa JPYIITBA.
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I1. U3BoOpHU:

ITponucu:

3akoH 0 obnuranuoHuM onHocuma, “Ciu. muct COPJ”, 6p. 29/78, 39/85, 45/89 — on-
nyka YCJ u 57/89, “Cun. nuct CPJ”, 6p. 31/93, “Cin. iuct CL{I™, 1/2003 — YcTas-
Ha noBeJba u “Ci. rmacHuk PC”, 6p. 18/2020.

3akoH o0 mopesy Ha Joxojak rpahana, ,,Cn. I'macauk PC*, 6p. 24/2001, 80/2002,
80/2002 — ap. 3akoH, 135/2004, 62/2006, 65/2006 — ucnp., 31/2009, 44/2009,
18/2010, 50/2011, 91/2011 — onnyka YC, 7/2012 — ycknahenu aus. usn., 93/2012,
114/2012 — onryka YC, 8/2013 — ycknahenu aus. usH., 47/2013, 48/2013 — ucmp.,
108/2013, 6/2014 — ycknahenu nuu. usH., 57/2014, 68/2014 — ap. 3akon, 5/2015
— ycknalenu auH. usH., 112/2015, 5/2016 — ycknahenu nuH. usH., 7/2017 — yckmna-
henwm nuu. u3H., 113/2017, 7/2018 — ycknahenu auH. u3H., 95/2018, 4/2019 —
yckialheru auH. u3H., 86/2019, 5/2020 — ycknahenu nus. u3H., 153/2020,
156/2020 — ycknahenun quH. u3H., 6/2021 — ycknahenn aun. usH., 44/2021,
118/2021, 132/2021 — ycknahenn aus. u3H. u 10/2022 — ycknahenu quH. u3H.

3akoH o mopesy Ha JOOHUT MpaBHUX nuna, ,,Ci. [macauk PC*, 6p. 25/2001, 80/2002,
80/2002 — nmp. 3akoH, 43/2003, 84/2004, 18/2010, 101/2011, 119/2012, 47/2013,
108/2013, 68/2014 — ap. 3akoH, 142/2014, 91/2015 — ayTEeHTUYHO TyMaucHe,
112/2015, 113/2017, 95/2018, 86/2019, 153/2020 u 118/20213akoH 0 nope3nma Ha
UMOBHHY, ,,Ci1. [macauk PC*, 26/2001, “Cn. nuct CPJ”, 6p. 42/2002 — ompnyka
CVYC u “Ca. rnacuuk PC”, 6p. 80/2002, 80/2002 — np. 3akoH, 135/2004, 61/2007,
5/2009, 101/2010, 24/2011, 78/2011, 57/2012 — omtyxa YC, 47/2013, 68/2014 — np.
3akoH, 95/2018, 99/2018 — omuyka YC, 86/2019, 144/2020 u 118/2021.3akoH o
NPUBPEIHUM JpyIITBUMA, ,,Cil. TiacHuk PC*, 36/2011, 99/2011, 83/2014 — np.
3akoH, 5/2015, 44/2018, 95/2018, 91/2019 u 109/2021.

3aKOH 0 TIOPECKOM MOCTYIIKY M MOPECKOj aJIMUHUCTpanuju, ,,Cit. rmacHuk PC”, Op.
80/2002, 84/2002 — ucmp., 23/2003 — ucnp., 70/2003, 55/2004, 61/2005, 85/2005
— JIp. 3aKoH, 62/2006 — ap. 3akon, 63/2006 — uctp. ap. 3akoHa, 61/2007, 20/2009,
72/2009 — np. 3axon, 53/2010, 101/2011, 2/2012 — ucnp., 93/2012, 47/2013,
108/2013, 68/2014, 105/2014, 91/2015 — ayTeHTHUHO Tymauewe, 112/2015,
15/2016, 108/2016, 30/2018, 95/2018, 86/2019 u 144/2020.

3aKoH 0 IOCTYTKY perucTpanuje y ATeHIIHj! 3a TPUBPEIHE PerucTpe, ,,Cit. [macHuk
PC*, 99/2011, 83/2014, 31/2019 u 105/2021.

Aktiengesetz (3akoH o aknronapckum apymrsuma CP Hemauke), 6. September 1965,
BGBIL. I S. 1089...Zuletzt geéndert durch Artikel 2 des Gesetzes vom 20. Juli
2022 (BGBI. I S. 1166).

Gesetz betreffend die Gesellschaften mit beschréankter Haftung (3axon o qpymrsu-
Ma ¢ orpanndeHoM oxrosopHourhy CP Hemauxe), 20. April 1892, RGBIL. S. 477...
Zuletzt gedndert durch Art. 15 Abs. 23 G v. 4.5.2021 1 882.

Cyncka mpakca:

BGH (Bundesgerichthof — CaBe3nu cyn npasne CP Hemauke), Urt. v. 18.2.1990. — 11
ZR 104/90.

BGH (Bundesgerichthof — Cae3nu cyx npaeae CP Hemauke), Urt. v. 21.2.1994. — 11
ZR 60/93.

BGH (Bundesgerichthof — Case3nu cyn mpasae CP Hemauke), Urt. v. 16.9.2002 — 11 ZR

1/00, BGH. Urt. v. 11.2.2008. — I ZR 171/06.
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Financing of a Limited Liability Company by
Capital Contributions
— Basic Legal Characteristics, Company Law and
Tax Law Advantages and Disadvantages —

Abstract: Financing of a limited liability company by its members takes place
at the time of establishment or during its existence on different legal bases. Given
that different ways of financing the company by the members were the subject of
individual analysis in different research works, the subject of consideration in
this paper will be the economic purpose and the company-legal and tax-legal
advantages and disadvantages of financing the company through payments or
contributions in kind. The advantages and disadvantages of this type of company
financing are viewed both from the perspective of the interests of the members of
the company (investors) and from the perspective of the interests of the company
in which the investment is made. Finally, a special place in the work is occupied
by considerations about the so-called hidden contributions in kind, with the basic
conclusion that the Serbian Company Law does not contain rules that would
“suppress” the problem of the so-called hidden contributions in kind, nor a suf-
ficiently detailed regulation that would prevent circumvention of the rule on the
prohibition of returning contributions to company members. Such a lack of regu-
lation can go not only to the detriment of the company’s interests, but also to the
detriment of the interests of the company’s creditors.

Keywords: financing of a limited liability company, capital contributions,
hidden contributions in kind, interest of the company, interest of the members, tax
benefits.
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